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Report of the Conference on 
Administrative Procedure * 


LETTER OF TRANSMITTAL 


UNITED STATES COURT OF APPEALS 
Washington 1, D. C. 


To: THE PRESIDENT OF THE UNITED STATES 


From : THE CHAIRMAN OF THE CONFERENCE ON ADMINISTRATIVE 
PROCEDURE 


§uBJECT: PROCEEDINGS OF THE CONFERENCE ON ADMINISTRATIVE PRO- 
CEDURE CALLED BY THE PRESIDENT ON APRIL 29, 1953 


Sr: 


Herewith is the Report of the Conference on Administrative Pro- 
cedure called by you April 29, 1953. Under separate cover, accompanied 
by separate comment, is a Resolution adopted by the Conference pursuant 
to your suggestion that ‘‘After the program which seems initially 
possible has been completed, provisions may be made by the conference 
for further meetings from time to time.’’ 

Acting upon your instruction the Attorney General prepared a 
list of those departments and agencies of the Federal Government which 
have adjudicatory and rule-making functions. Fifty-seven such depart- 
ments and agencies were listed. These included the cabinet departments, 
the major independent administrative agencies, other independent 
commissions and boards, and a number of bureaus, administrations, and 
services within the cabinet departments. Each of these organizations 
named a delegate. All of the members of the judiciary, federal trial 
examiners, and members of the bar named by you accepted the designa- 
tion and participated in the work of the Conference. Thus the Confer- 
ence was composed of seventy-five members and delegates. 

As Chairman of the Conference, designated by you, I appointed 
(with the subsequent ratification of the Conference) a Committee on 
Organization and Procedure, consisting of the delegate from the Depart- 
ment of Justice, Mr. Robert W. Ginnane, as Chairman of the Committee, 
the delegate from the Interstate Commerce Commission, the Honorable 
Hugh W. Cross, the delegate from the Bureau of the Budget, Mr. 
William F. Finan, the delegate from the Securities and Exchange Com- 
mission, Mr. Roger S. Foster, and Mr. George M. Morris, of the bar. 
That Committee formulated a plan of organization and a set of rules for 
procedure. The Attorney General, pursuant to your request, designated 
as Secretary of the Conference Miss Patricia H. Collins, of his staff. 


*Called by the President of the United States on April 29, 1953 


Editor's Note: See: Vol. XXI, I. C. C. P. Journal, pp. 123, 175, 440, 774, 941; 
Vol. XXII, 1. C. C. P. Journal, pp. 44-63; 118-128. 
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The first plenary session of the Conference was held June 10-11, 
1953. Sixty-seven delegates and members were in attendance. The 
session was addressed by the late Chief Justice of the United States, the 
Honorable Fred M. Vinson, by the Attorney General of the United States, 
the Honorable Herbert Brownell, Jr., and by the Director of the 
Administrative Office of the United States Courts, the Honorable Henry 
P. Chandler. On the second day of the session the Conference was 
addressed by the Honorable John L. Sullivan, the Honorable Robert K. 
McConnaughey, the Honorable Clyde B. Aitchison, and the honorable 
Bradford Ross, all members of the Advisory Committee to the Judicial 
Conference Committee on Procedure in Protracted Cases; and by Ralph 
Fuchs, Esquire, Professor of Administrative Law at the University of 
Indiana, and John W. Cragun, Esquire, Chairman of the Section of 
Administrative Law of the American Bar Association. 

The Chair appointed and the Conference ratified the appointment 
of nine other committees, as follows: 


Committee on Pre-Hearing—Hon. John C. Doerfer, Commissioner, 
Federal Communications Commission, Chairman 

Committee on Pleadings—Allison Rupert, Esq., Office of General Counsel, 
Treasury Department, Chairman 

Committee on Evidence—Hon. Emory T. Nunneley, Jr., General Counsel, 
Civil Aeronautics Board, Chairman 

Committee on Trial Problems—Edmund L. Jones, Esq., of the bar, 


Chairman 

Committee on Hearing Officers—Hon. Earl W. Kintner, General Counsel, 
Federal Trade Commission, Chairman 

Committee on Judicial Review—Lambert McAllister, Esq., Associate 
General Counsel, Federal Power Commission, Chairman 

Committee on Uniform Rules—Hon. Thomas J. Herbert, Chairman, 
Subversive Activities Control Board, Chairman 

Committee on Office of Federal Administrative Procedure—Hon. John 
A. Danaher, of the bar, Chairman 

Committee on Style—Conrad E. Snow, Assistant Legal Advisor, Depart- 
ment of State, Chairman 


The Conference adopted for study and consideration a series of 
topics, including those suggested by the Judicial Conference of the 
United States, those suggested by the Attorney General, and several 
suggested from the floor of the Conference. These topics were assigned 
to committees for study and report. George M. Morris, Esquire, of the 
bar, was elected Vice-Chairman of the Conference. 

It was the plan of the Conference that the committees would 
proceed with intensive studies upon their respective assignments, would 
carry on such research as could be arranged, and would prepare reports 
in such detail and style as might be deemed advisable; and that these 
reports would be distributed to the members of the Conference. It was 
also the plan that each committee would prepare a succinct ‘‘ Recommen- 
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dation’’ on each topic assigned to it, which would epitomize the view 
of the committee on the topic, and that these Recommendations would 
be presented to the Conference for debate and possible adoption. The 
committee reports, as differentiated from the Recommendations, were 
not formally submitted for Conference debate or adoption. In order 
to assist in the work of research and study, the committees were author- 
ized to suggest the designation of consultants, and a number of prominent 
experts in the field of administrative law accepted designations as con- 
sultants to the various committees. 

The second plenary session of the Conference was held November 
23-24, 1953. Fifty-five members and delegates were in attendance. 
The Conference was addressed by the Chief Justice of the United States, 
the Honorable Earl Warren. Proceeding to consideration of calendar, 
which was made up of the Recommendations submitted by the committees 
on those topics upon which the work of the committees had been com- 
pleted, the Conference adopted twenty Recommendations and ordered 
the publication of its First Report. This Report included the Recom- 
mendations adopted, brief explanatory Comments on the Recommen- 
dations, and a roster of the Conference. Several thousand copies were 
distributed to Government agencies, to organizations of practitioners, 
to law schools, and to interested individuals, in an effort to secure 
comment and criticism. 

The third plenary session of the Conference was held October 
14-15, 1954, and the fourth and final plenary session on November 8-9, 
1954. Prior to these sessions the preparation and submission of reports 
of committees proceeded as had been the case theretofore. The Confer- 
enee considered and adopted further Recommendations and authorized 
the publication of its final Report. This Report is a composite and 
includes all the Recommendations adopted by the Conference, thirty-five 
in number, two addressed to you, three to the Judicial Conference of 
the United States, seven to the Civil Service Commission, one to the 
General Services Administration, and twenty-two to the various Govern- 
ment agencies. 

The first Recommendation addressed to you is that an Office of 
Federal Administrative Procedure be established in the Department of 
Justice, to consist of a Director and a staff and to have the duties of 
studying procedures in the federal agencies, initiating cooperative efforts 
to develop uniform rules of practice, collecting and publishing statistics 
concerning procedures, and assisting in the improvement of procedures. 
The Attorney General no doubt has views concerning the desirability, 
feasibility, and details of the establishment of such an office. The second 
Recommendation addressed to you is in support of legislation dealing 
With the filing of abbreviated records with United States Courts of 
Appeals in review of orders of federal agencies. This Recommendation 
is, in effect, an endorsement of a bill prepared and advocated by the 
Judicial Conference Committee on Revision of the Laws, of which Circuit 
Judge Albert B. Maris, of the United States Court of Appeals for the 
Third Cireuit, is Chairman. 
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The reports of the committees and their underlying papers haye 
been lodged in the custody of the Secretary of the Conference. Thege 
documents are valuable collections of source materials on the several 
subjects. No extensive research had theretofore been done on a number 
of the matters, and thus the Conference materials are, in such instances, 
the original compilations of data. Comment in this respect should be 
made concerning the work of the Committees on Hearing Officers, Uni- 
form Rules, Judicial Review, Cost of Transcripts, Office of Federal 
Administrative Procedure, and Pre-Hearing Conferences. The materials 
thus assembled on these subjects will be invaluable to any officer or 
organization in the executive branch of Government or to any Con- 
gressional committee undertaking to examine into these subjects. 

One or two features of the proceedings of the Conference require 
mention. The debates were thorough and thoughtful. Those participat- 
ing were all fully acquainted at first-hand with the problems involved. 
Almost all Recommendations met with a final substantial unanimity 
of view. The proposal for the creation of an Office of Federal Adminis 
trative Procedure was discussed at considerable length, and the Con- 
ference exercised meticulous care in its choice of words delineating the 
functions of such an office, if established. The final vote for adoption, 
however, was without substantial opposition. The sharpest controversy 
in the Conference developed over the hearing officer program. The 
committee on that subject held extensive hearings and made an ex- 
haustive inquiry into every possible point of view. The committee 
divided four-to-four upon its final Recommendation. Four members 
of the committee urged that the Office of Federal Administrative Pro 
cedure be expanded to consist of five members appointed by you, that 
it be given the administration of the entire hearing officer program, and 
that it be independent of any existing agency. The other four members 
urged that the administration of the hearing officer program be continued 
under the Civil Service Commission but under a new Bureau of Hearing 
Examiner Administration to be created within the Commission. After 
debate the latter proposal was adopted by the Conference by a vote 
of thirty-five to twenty-three. At the next plenary session a motion for 
reconsideration of the matter was made and debated at length. Under 
the Conference rules of procedure such reconsideration required at 
affirmative vote of a majority of the Conference membership, that 16, 
thirty-eight votes. The motion to reconsider failed of adoption, receiy- 
ing thirty votes. 

The Recommendations of the Conference, with one or two excep 
tions, are technical suggestions. The problem of reducing delay, expense, 
and volume of record is a practical problem, and the members of the 
Conference were technicians in the field. Their suggestions are designed 
to accomplish results in a practical, effective way. 

I wish to express to you, on behalf of all members of the Conference, 
particularly including myself, a deep;appreciation for the opportunity 
of participating in this assignment. ‘We are in hopes that the Govern- 





APRIL, 1955 007 





ment agencies and the practicing bar will put the Recommendations 
of the Conference to use and that the result will be an improvement in 
the procedures of the executive agencies which are engaged in the 
administration of justice. 

With great respect I have the honor to be 


Very truly yours, 
E. Barrett PRETTYMAN, 
Chairman 
REPLY FROM THE PRESIDENT 
Hon. E. Barrett PrerryMan 


Untrrep States Court or APPEALS FOR THE 
District or CotumsBi1a Circult 


WasHineton, D. C. 


Deak JUDGE PRETTYMAN: 


I was pleased to receive from you the report of the President’s 
Conference on Administrative Procedure. 

While the Conference first undertook to explore methods of reducing 
delay, expense, and size of records in certain administrative proceedings, 


Iam glad to note that its studies extended to other aspects of adminis- 
trative procedure. The report of the Conference demonstrates that 
Federal administrative procedures should be and can be steadily im- 
proved. 

The recommendations which the Conference has addressed to me 
will receive careful consideration. I am requesting each agency in the 
executive branch of the government to consider the ways in which its 
procedures can be improved. 

The work of the Conference has shown that an exchange of experi- 
ence and views between Federal administrators and between them and 
members of the practicing bar and the judiciary produces useful results. 
I am confident that means will be devised for continuing such coopera- 
tive effort. 

Please accept my thanks for your services as Chairman of the Con- 
ference, and transmit to its members my appreciation of their work. 


Sincerely, 


Dwight D. Eisenhower 
Tas Wurtz House 
Marcu 3, 1955 


REPORT OF THE CONFERENCE 
1. Foreword 


The President of the United States, on April 29, 1953, at the instance 
of the Chief Justice of the United States in his capacity as Chairman 
of the Judicial Conference of the United States, called a conference con- 
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cerning unnecessary delay, expense and volume of records in some ad. 
judicatory and rule-making proceedings in the Executive Departments 
and Administrative Agencies. To this Conference the Attorney General 
invited representatives of 56 departments and agencies having adjudi- 
catory and rule-making: functions; and at the request of the President, 
members of the Federal Judiciary, Federal Trial Examiners and mem- 
bers of the Bar participated. 

The Conference was directed to study the problems above described, 
to exchange information, experience and suggestions, and to evolve by 
cooperative effort principles which may be applied and steps which may 
be taken severally by the departments and agencies toward the end that 
the administrative process may be improved to the benefit of all. It 
was not contemplated that the Conference would attempt to impose 
rules upon the departments, agencies or litigants. 

The results of the studies made by the Conference of the problems 
giving rise to unnecessary delay, expense and volume of records in ad- 
judicatory and rule-making proceedings in the Executive Departments 
and Administrative Agencies are contained in the following Report. 
For the convenience of all, the Conference has formulated certain specific 
recommendations which are placed in the forefront of the Report. Some 
of these recommendations are addressed to the President of the United 
States, some to the Judicial Conference of the United States, some to the 
Civil Service Commission, some to the General Services Administration, 
and some to the several Executive Departments and Administrative 
Agencies having these functions. They are not designed for universal 
and uniform adoption by all of the departments and agencies, but for 
such selection and variation as, taking into consideration the particular 
functions, organization and procedures of each department or agency, 
may best contribute to the reduction of delay and expense, or of the 
volume of records, incident to adjudicatory and rule-making proceed- 
ings * in so far as consistent with the requirements of justice. 

The Conference formulated recommendations at two sessions, the 
first on November 23-24, 1953, the second on October 14-15 and Novem- 
ber 8-9, 1954. A First Report was issued following the first of these 


sessions. The recommendations of both sessions are now incorporated 
in this final report. 


If RECOMMENDATIONS ADOPTED BY THE CONFERENCE ON NOVEMBER 23-24, 
1953, OCTOBER 14-15, 1954, NOVEMBER 8-9, 1954 


A. The Conference recommends to the President 
of the United States 


1. OrFrrice or ADMINISTRATIVE PRocepuRE. The Conference recom- 
mends to the President of the United States the establishment of an 
Office of Administrative Procedure, and that provision be made: 


* The — » in these recommendations and in the comments which follow con- 


forms to the definitions contained in Section 2 of the Administrative Procedure Act 
of June 11, 1946 (5 U. S. C. 1001), subject to the limitations contained in the fore 
word. Thus the word “agency” includes all authorities, whether Department, 


or Commission, having adjudicatory or rule-making proceedings which are subject 
to judicial review. 
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(a) That the Office perform the following functions: 

(i) carry on continuous studies of the adequacy of the procedures 
by which Federal agencies determine the rights, duties, and privileges 
of persons ; 

(ii) initiate cooperative effort among the agencies and their re- 
spective bars to develop and adopt as far as practicable, uniform rules 
of practice and procedure ; 

(iii) collect and publish facts and statistics concerning the pro- 
cedures of the agencies ; 

(iv) assist agencies and this Conference in the formulation and 
improvement of their administrative procedures. 

(b) That the Office be established in the Department of Justice 
under the supervision of the Attorney General. 

(ec) That the Office consist of a Director and a staff. 

(d) That the Director be appointed for an indefinite term. 

(e) That the Director make appropriate arrangements for secur- 
ing the advice of representatives of the agencies, the bar, and other in- 
terested persons, in connection with the performance of his duties. 

(f) That it be the duty of each agency promptly to furnish to the 
Director all information on its administrative procedures which he may 
request and to assist him by all appropriate means. 

2. SraruTe AUTHORIZING THE FILING oF AN ABBREVIATED RECORD. 
That the President recommend to the Congress that legislation be 
adopted authorizing the filing of an abbreviated record with United 
States Courts of Appeals in review of orders of agencies of the Federal 
Government, as follows: 

In any proceeding brought in any United States Court of Appeals 
to enjoin, set aside, suspend, modify, or otherwise review or enforce any 
order of a department, commission, board, officer, or other administra- 
tive agency of the Federal Government, and notwithstanding any other 
provision of law 

(a) The record to be filed may, unless such agency in its sole dis- 
cretion elects to file the entire record, be confined to such portions of 
the record before such agency 

(i) as the parties to such court proceeding by written stipulation 
filed with the court agree; 

(ii) as the court on motion of any such party or after prehearing 
conference on its own motion may order; 

(iii) provided, that under the procedures prescribed in subpara- 
graphs (a) and (b) of this section, in an appropriate case no record 
need be filed ; 

_ . (iv) if, however, the correctness of a finding of fact by an agency 
18 in question, all the evidence before the agency shall be included in 
the record except such as the parties by written stipulation filed with 
the court agree to omit as wholly immaterial to the questioned finding ; 

(v) in any case where an abbreviated record has been filed, a sup- 

Plemental record may be filed as the parties by written stipulation desig- 


ae or as the court on motion of any party or on its own motion may 
order. 
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(b) If such proceedings have been instituted in more than one 
Court of Appeals with respect to the same order, the agency concerned 
shall file the record in any one of such courts with due regard for the 
convenience of the parties, and the other court or courts in which such 
proceedings are pending shall thereupon transfer all petitions, plead. 
ings, and other papers pertaining thereto to the court in which the 
record has been filed. 

(c) The agency concerned may transmit to the court of appeals 


either the original papers in the proceeding before it or true copies 
thereof. 


B. The Conference recommends to the Judicial Conference 
of the United States 


1. Excuusion or Evmence. That the United States Courts be 
urged to encourage hearing officers and agencies in formal administra- 
tive proceedings to exclude irrelevant, immaterial and repetitious evi- 
dence. 

2. CERTIFICATION AND FILING OF AN ABBREVIATED REcorD. That the 
several United States Courts of Appeals be urged to adopt a uniform 
rule providing, in all cases where a petition to review an order of an 
agency of the Federal Government has been filed: 

(a) the time within which the certified record is to be filed; 

(b) that except where the applicable statute otherwise requires, 
the record certified may be shortened or abbreviated 

(i) as the petitioner and the agency involved may by written 
stipulation designate, or 

(ii) as the court on motion of any party or on its own motion 
may order, to encompass only that part of the record before the agency 
which is necessary to enable the court to pass upon the questions and 
issues raised by the appeal; 

(ec) that a supplemental record may be certified 

(i) as the petitioner and the agency involved may by written 
stipulation designate, or ; 

(ii) as the court on motion of any party or on its own motion 
may order, 

3. Fimine or Briers Prior to Printine or Recorp. That the 
several United States Courts of Appeals be urged to adopt a uniform 
rule providing in all cases where a petition to review an order of at 
agency of the Federal Government has been filed : 

(a) that there may be filed in the case on stipulation of petitioner 
and respondent agency, or on order of the court on motion of any party 
or on its own motion, a joint printed appendix containing the matters 
of record relied on by the parties in their briefs and which the parties 
desire the court to read, such joint printed appendix to be filed within 
the time provided in paragraph (e) hereof; 

(b) that when the petitioner or petitioners and the respondent 
agency so stipulate to the use of the procedure provided in (a) above, 
or when the. court requires its use, such procedure shall be binding om 
all parties to the proceeding ; 
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(c) that responsibility for the printing of the joint printed ap- 
pendix shall be upon petitioner, but such petitioner shall have no re- 
sponsibility to include in the joint printed appendix any part of the 
record on behalf of any other party when such other party fails or 
neglects to supply to petitioner, not later than five days after the time 
prescribed by paragraph (e) hereof for the filing of the final brief in 
the cause in question, a clear and specific designation of the record to 
be printed on behalf of such other party; provided, however, that noth- 
ing in this rule shall be interpreted as altering any rule or practice with 
respect to costs; 

(d) that the joint printed appendix shall be so indexed and paged 
as to make ready reference to the certified record accurate and clear; 

(e) that the time for filing briefs and the joint printed appendix 
under this rule, except as otherwise permitted by the court, shall be as 
follows: petitioner’s brief, within 40 days after the filing of the tran- 
seript of record with the court; respondent’s brief, within 30 days after 
the filing of the brief for petitioner; petitioner’s reply brief, within 
15 days after filing of the brief for respondent; and the joint printed 
appendix, not later than 10 days prior to the time set for oral argument 
in the case; 

(f) that when the above practice is not agreed to by the parties, 
the court’s rules, otherwise applicable, shall govern. 


C. The Conference recommends to the Civil Service Commission 


1. Burgav or Heartne Examiner ApMINISTRATION. That the 
Civil Service Commission, under Section 11 of the Administrative Pro- 
cedure Act, establish a new Bureau of Hearing Examiner Administra- 
tion, charged with the responsibility for the hearing examiner program ; 
and provide 

(a) that a committee of five persons be placed in charge of the 
Bureau, at least two of whom are lawyers who are well versed in Federal 
administrative adjudication, and at least two of whom are officials of the 
Commission who have the broad gauge view of the hearing examiner 
program ; 

(b) that subordinate personnel be assigned to the Bureau, either 
on a full time basis, or by detail from other bureaus of the Commission. 

2. QuaLiFIcaATION STANDARDS OF Heartne Examiners. That the 
Civil Service Commission maintain qualification standards of hearing 
examiners at least as high as those presently established. 

3. Recrurrment or Heartne Examiners. That the Civil Service 
Commission continue recruitment of hearing examiners on an open com- 
petitive basis, and concentrate on the most likely source of qualified 
applicants, such as lawyers with trial experience in administrative law 
both in and out of Government; and provide 

_(a) that a competitive register of candidates for appointment be 
maintained, on a current basis as far as practicable; 
_ (b) that the selection for appointment to hearing examiner posi- 
tions be by the promotion, transfer or reinstatement of hearing exam- 
iners, or by appointment from the open competitive register. 
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4. Career-Merit System. That the Civil Service Commission re. 
tain the Career-Merit System. 

5. Sauary Grapes or Hearne Examiners. That the Civil Service 
Commission establish for the hearing examiners in each agency one or 
more salary grades, taking into account the diversity of the agency's 
functions, the desirability of minimizing the administration of promo 
tions, and the possibility of recruiting examiners at lower grades and 
increasing their compensation as, through increased experience and 
competence, they perform increasingly responsible work. 

6. ComPENSATION OF Hearne Examiners. That the Civil Service 
Commission fix the level of compensation for hearing examiners between 
$8,300 (GS-13) and $11,800 (GS-15), under the Classification Act, until 
higher grades are available thereunder; and revise the classification 
specifications, 

(a) to bring the illustrative examples of cases up to date, and to 
express the substantive portions of the specifications in less technical 
and simpler language; and 

(b) to delete the language that erroneously suggests that length 
of record is of some importance in prescribing the level of compensation 
of the hearing examiner. 

7. Cost or Transcripts. That the Civil Service Commission, in 
order to assist the agencies to secure at lowest cost transcripts of ad- 
ministrative proceedings to meet the needs of the Government and pri- 
vate persons, 

(a) give recognition, reflected in job classifications and salaries, 
to skills and judgment required of government personnel utilized in the 
reporting, recording, monitoring and transcribing of administrative 
hearings ; and 

(b) promote greater use of ‘‘stand by’’ or pooling arrangements 
to meet emergency reporting needs. 


D. The Conference recommends to the General Services 
Administration 


1. Cost or Transcripts. That the General Services Administra- 
tion, in consultation with the Office of Administrative Procedure, if 
established, and with the Bureau of the Budget, assist the agencies to 
secure at lowest cost, by contract or otherwise, transcripts of administra- 
tive proceedings, to meet the needs of Government and private persons, 
by studying and advising with respect to 

(a) improved techniques in mechanical recording and reprodue- 
tion, experiments therewith by the courts, by certain Federal agencies 
and by the States, and their adaptation to various types of administra- 
tive proceedings ; 

(b) feasibility of fixing uniform maximum rates, to apply to all 
reporting contracts, for different classes of service, for original tran- 
scripts and copies of transcripts. 
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E. The Conference recommends to the agencies 


1. ExrmmnaTion oF UNNECESSARY DELAY, EXPENSE AND VOLUME 
or Recorps. That every agency consider unnecessary delay, expense, 
and volume of records in adjudicatory and rule-making proceedings to 
be detrimental to the public interest. 

2. Srupy or Procepure. That every agency having adjudicatory 
or rule-making functions make a comprehensive and intensive study 
of its own procedure in order to discover and eliminate any unnecessary 
delay, expense, or volume of records which may presently occur in its 
proceedings. 

3. RemovaL oF Heartna Examiners. That the agencies, under 
the procedures for removal of hearing examiners set forth in Section 
ll of the Administrative Procedure Act, study more closely the per- 
formance of hearing examiners, and initiate removal proceedings where 
appropriate. 

4. Srarus or Acency Counseu. That the agencies define by rule 
the status of agency counsel in the following respects: 

(a) the authority of agency counsel to participate in the pro- 
ceedings ; 

whether such participation is to be mandatory or permissive ; 
whether, and under what circumstances, agency counsel need 
be served with any notices or other papers; 

(d) the extent to which agency counsel may or should take an 
advocate position or should confine himself to development of relevant 
materials ; 

(e) the authority of agency counsel to stipulate as to facts or 
testimony ; and 

(f) the authority of agency counsel to settle controversies or 
transmit offers of settlement to the agency or its authorized officials. 

5. Unirormity in Ruuzs. That the agencies, in collaboration with 
the bar and an Office of Administrative Procedure, if established, under- 
take a detailed study of the full area within which uniformity in rules is 
attainable, inasmuch as the Conference finds that it is feasible and 
desirable to formulate uniform rules for many aspects of administrative 
procedure. 

6. Unirorm Ruies on Certain Sussects. That the agencies 
collaborate with the bar, and with the Office of Administrative Procedure, 
if established, in the development and adoption of uniform rules on 
the following subjects, as to which the Conference finds uniformity to be 
feasible and desirable, using as a basis for such study (but without 
approval or disapproval by the Conference of any specific provision 
thereof) the illustrative rules shown below: 

(a) Computation or TIME 


Illustrative Rule 


In computing any period of time prescribed or allowed by the 
Agency rules, by order of the Agency or by any applicable statute, the 
day of the act, event, or default after which the designated period of 
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time begins to run is not to be included. The last day of the period so 

computed is to be included, unless it is a Saturday, Sunday or a legal 

holiday, in which event the period runs until the end of the next day 

which is neither a Saturday, Sunday nor a holiday. When the period 

of time prescribed or allowed is less than seven days, intermediate 

Saturdays, Sundays and holidays shall be excluded in the computation, 
(b) Service or Process 


Illustrative Rule 


(i) By Whom Served. The Agency shall serve all orders, notices 
and other papers issued by it, together with any other papers which 
it is required by law to serve. Every other paper shall be served by 
the party filing it. 

(ii) Upon Whom Served. All papers served by either the Agency 
or any party shall be served upon all counsel of record at the time of 
such filing and upon parties not represented by counsel or upon their 
agents designated by them or by law. Any counsel entering an appear- 
ance subsequent to the initiation of the proceeding shall notify all 
other counsel then of record and all parties not represented by counsel 
of such fact. 

(iii) Service Upon Parties. The final order, and any other paper 
required to be served by the Agency upon a party, shall be served 
upon such party or upon the agent designated by him or by law to 
receive service of such papers, and a copy shall be furnished to counsel 
of record. 

(iv) Method of Service. Service of papers shall be made per- 
sonally or, unless prohibited by law, by first-class or registered mail, 
telegraph or by publication. 

(v) When Service Complete. Service upon parties shall be re- 
garded as complete: by mail, upon deposit in the United States mail 
properly stamped and addressed; by telegraph, when deposited with a 
telegraph company properly addressed and with charges prepaid; by 
publication when due notice shall have been given in the publication 
for the time and in the manner provided by law or rule. 

(vi) Filing with Agency. Papers required to be filed with the 
Agency shall be deemed filed upon actual receipt by the Agency at the 
place specified in its rules accompanied by proof of service upon parties 
required to be served. Upon such actual receipt the filing shall be 
deemed complete as of the date of deposit in the mail or with the tele- 
graph company as provided in paragraph (e). 

(c) SuBpenas 


Illustrative Rule 


(i) Form. Every subpena shall state the name of the Agency 
and title of the proceeding, if any, and shall command the person to 
whom it is directed to attend and give testimony or produce designated 
evidence at a specified time and place. 
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(ii) Issuance to Parties. Upon application of counsel (or other 
representative authorized to practice before the Agency) for any party 
to a proceeding governed by Sections 7 and 8 of the Administrative 
Procedure Act, there shall be issued to such party subpenas requiring 
the attendance and testimony of witnesses or the production of evidence 
in such proceeding. The agency may issue subpenas to parties not so 
represented upon request or upon a showing of general relevance and 
reasonable scope of the testimony or evidence sought. 

(iti) Service. Unless the service of a subpena is acknowledged on 
its face by the witness, it shall be served by a person who is not a party 
and is not less than 18 years of age. Service of a subpena upon a person 
named therein shall be made by delivering a copy of the subpena to 
such person and by tendering him the fees for one day’s attendance 
and the mileage allowed by law. When the subpena is issued on behalf 
of the United States or its officer or agency, fees and mileage may but 
need not be tendered, and the subpena may be served by registered 
mail. 

(iv) Fees. Witnesses summoned before an agency shall be paid 
by the party at whose instance they appear the same fees and mileage 
that are paid to witnesses in the courts of the United States. 

(v) Proof of Service. The person serving the subpena shall make 
proof of service by filing the subpena and the required return, affidavit, 
or acknowledgment of service with the Agency or the officer before 
whom the witness is required to testify or produce evidence. If service 
is made by a person other than a United States marshal or his deputy, 
or an officer of the Agency, and such service has not been acknowledged 
by the witness, such person shall make an affidavit of service. Failure 
to make proof of service does not affect the validity of the service. 

(vi) Quashing. Upon motion made promptly, and in any event 
at or before the time specified in the subpena for compliance, by the 
person to whom the subpena is directed (and upon notice to the party 
to whom the subpena was issued) the Agency or its authorized member 
or officer may (1) quash or modify the subpena if it is unreasonable 
or requires evidence not relevant to any matter in issue, or (2) con- 
dition denial of the motion upon just and reasonable conditions. 

(vii) Enforeement. Upon application and for good cause shown, 
the Agency will seek judicial enforcement of subpenas issued to parties 
and which have not been quashed. 

The following portions of the uniform subpena rule would require 
legislation : 

(viii) Power to Issue. In any hearing, investigation or other 
proceeding in which an Agency is authorized by law to issue subpenas, 
such Agency or any member of such Agency, any hearing officer ap- 
pointed pursuant to Section 11 (of the Administrative Procedure Act), 
or any officer designated by it may issue subpenas requiring the at- 
tendance of witnesses to testify or to produce evidence. 

(ix) Geographical Scope. Such attendance of witnesses and such 
production of evidence may be required from any place in the United 
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States or any Territory or possession thereof, at any designated place 
of hearing. 

(x) Enforcement. In case of contumacy or refusal to obey a 
subpena issued to any person, any court of the United States within 
the jurisdiction of which such hearing, investigation or proceeding is 
carried on, or in which the person to whom the subpena is addressed 
is found or resides or transacts business, upon application by the Agency, 
may issue an order requiring such person to appear before the Ageney 
or member or officer designated by the Agency, and give testimony, 
or produce evidence, or both, touching the matter under investiga. 
tion or in question. 

An order of such court directing compliance with a subpena shall 
not be subject to appeal. Any failure to obey such order of the court 
may be punished by the court as a contempt thereof. All process in 
any such case may be served in the judicial district in which such 
person resides or in which he may be found. 

(xi) Penalties. Any person who shall willfully neglect or refuse 
to attend and testify or to produce evidence, if in his power to do 80, 
in obedience to the subpena of the agency shall be guilty of an offense 
and upon conviction by a court of competent jurisdiction shall be 
punished by a fine of not more than $1,000 or by imprisonment for not 
more than one year, or by both such fine and imprisonment. 

(d) DEpPosITIONS AND INTERROGATORIES 


Illustrative Rule 
Depositions 


(i) Right to Take. Except as otherwise provided in an order 
made pursuant to paragraph (d), any party may take the testimony 
of any person, including a party, by deposition upon oral examination 
or written interrogatories for use as evidence in the proceeding, except 
that leave, granted with or without notice, must be obtained if notice 
of the taking is served by a proponent within thirty days after the filing 
of a complaint, application or petition. The attendance of witnesses 
may be compelled by the use of a subpena. Depositions shall be taken 
only in accordance with this Rule and the Rule on subpenas. 

(ii) Seope. Unless otherwise ordered as provided in paragraph 
(e), the deponent may be examined regarding any matter not privileged, 
which is relevant to the subject matter involved in the proceeding. 

(iii) Officer Before Whom Taken. Within the United States or 
within a territory or insular possession subject to the dominion of the 
United States depositions shall be taken before an officer authorized to 
administer oaths by the laws of the United States or of the place where 
the examination is held; within a foreign country, depositions shall be 
taken before a Secretary of an Embassy or Legation, Consul General, 
Vice Consul or Consular Agent of the United States, or a person 
designated by the Agency, or agreed upon by the parties by stipulation 
in writing filed with the Agency. Except by stipulation, no deposition 
shall be taken before a person who is a party or the privy of a party, 
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or a privy of any counsel of a party, or who is financially interested 
in the proceeding ; 

(iv) Authorization. A party desiring to take the deposition of 
any person upon oral examination shall give reasonable notice in writing 
to the Agency and all parties. The notice shall state the time and place 
for taking the deposition, the name and address of each person to be 
examined, if known, and if the name is not known, a general description 
sufficient to identify him or the particular class or group to which he 
belongs. On motion of a party upon whom the notice is served, the 
hearing officer may for cause shown, enlarge or shorten the time. If the 
parties so stipulate in writing, depositions may be taken before any 
person, at any time or place, upon any notice, and in any manner and 
when so taken may be used as other depositions ; 

(v) Protection of Parties and Deponents. After notice is served 
for taking a deposition, upon its own motion or upon motion reasonably 
made by any party or by the person to be examined and upon notice and 
for good cause shown, the Agency may make an order that the deposition 
shall not be taken, or that it may be taken only at some designated 
place other than that stated in the notice, or that it may be taken only 
on written interrogatories, or that certain matters shall not be inquired 
into, or that the scope of the examination shall be limited to certain 
matters, or that the examination shall be held with no one present 
except the parties to the action and their officers or counsel, or that 
after being sealed, the deposition shall be opened only by order of 
the Agency, or that business secrets or secret processes, developments, 
or research need not be disclosed, or that the parties shall simultaneously 
file specified documents or information enclosed in sealed envelopes to 
be opened as directed by the Agency; or the Agency may make any 
other order which justice requires to protect the party or witness from 
annoyance, embarrassment, or oppression. At any time during the 
taking of the deposition, on motion of any party or of the deponent 
and upon a showing that the examination is being conducted in bad 
faith or in such manner as unreasonably to annoy, embarrass, or oppress 
the deponent or party, the Agency may order the officer conducting 
the examination to cease forthwith from taking the deposition, or may 
limit the scope and manner of the taking of the deposition as above 
provided. If the order made terminates the examination it shall be 
resumed thereafter only upon the order of the Agency. Upon demand 
of the objecting party or deponent, the taking of the deposition shall 
be suspended for the time necessary to make a motion for an order. 

(vi) Oral Examination and Cross Examination. Examination and 
cross examination shall proceed as provided in rules governing the 
reception of evidence at an oral hearing. In lieu of participating in the 
oral examination, any party served with notice of taking a deposition 
may transmit written cross interrogatories to the officer who, without 
first disclosing them to any person, and after the direct testimony is 
complete, shall propound them seriatim to the deponent and record 
or cause the answers to be recorded verbatim ; 
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(vii) Recordation. The officer before whom the deposition is to 
be taken shall put the witness on oath and shall personally or by some. 
one acting under his direction and in his presence, record the testimony 
by typewriter directly or by transcription from stenographic notes, wire 
or record recorders, which record shall separately and consecutively 
number each interrogatory. Objections to the notice, qualifications of 
the officer taking the deposition, or to the manner of taking it, or to the 
evidence presented or to the conduct of the officer, or of any party, 
shall be noted by the officer upon the deposition. All objections by any 
party not so made are waived. 

(viii) Signing Attestation and Return. When the testimony is 
fully transcribed the deposition shall be submitted to the witness for 
examination and shall be read to or by him, unless such examination and 
reading are waived by the witness and by the parties. Any changes in 
form or substance which the witness desires to make shall be entered 
upon the deposition by the officer with a statement of the reasons given 
by the witness for making them. The deposition shall then be signed 
by the witness, unless the parties by stipulation waive the signing or 
the witness is ill or cannot be found or refuses to sign. If the deposition 
is not signed by the witness, the officer shall sign it and state on the 
record the fact of the waiver or of the illness or absence of the witness 
or the fact of the refusal to sign together with the reason, if any, given 
therefor ; and the deposition may then be used as fully as though signed, 
unless on a motion to suppress the Agency holds that the reasons given 
for the refusal to sign require rejection of the deposition in whole or 
in part. 

The officer shall certify on the deposition that the witness was 
duly sworn by him and that the deposition is a true record of the testi- 
mony given by the witness. He shall then securely seal the deposition 
in an envelope indorsed with the title of proceeding and marked 
‘*Deposition of (here insert name of witness)’’ and shall promptly 
send it by registered mail to the Secretary of the Agency for filing. 
The party taking the deposition shall give prompt notice of its filing 
to all other parties. Upon payment of reasonable charges therefor, the 
officer shall furnish a copy of the deposition to any party or to the 
deponent ; 

(ix) Use and Effect. Subject to rulings by the hearing officer 
upon objections a deposition taken and filed as provided in this Rule 
will not become a part of the record in the proceeding until received 
in evidence by the hearing officer upon his own motion or the motion of 
any party. Except by agreement of the parties or ruling of the hearing 
officer, a deposition will be received only in its entirety. A party does 
not make a party, or the privy of a party, or any hostile witness his 
witness by taking his deposition. Any party may rebut any relevant 
evidence contained in a deposition whether introduced by him or any 
other party ; : 

(x) Fees of Officers and Deponents. Deponents whose depositions 
are taken and the officers taking the same shall be entitled to the same 
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fees as are paid for like service in the District Courts of the United 
States, which fees shall be paid by the party at whose instance the 
depositions are taken. 


Depositions Upon Interrogatories 


(i) Submission of Interrogatories. Where the deposition is taken 
upon written interrogatories, the party offering the testimony shall 
separately and consecutively number each interrogatory and file and 
serve them with a notice stating the name and address of the person 
who is to answer them and the name or descriptive title and address 
of the officer before whom they are to be taken. Within 10 days there- 
after a party so served may serve cross-interrogatories upon the party 
proposing to take the deposition. Within five days thereafter, the latter 
may serve redirect interrogatories upon the party who served cross- 
interrogatories. 

(ii) Interrogation. Where the interrogatories are forwarded 
to an officer authorized to administer oaths as provided in paragraph 
(iii), the officer taking the same after duly swearing the deponent, shall 
read to him seriatim, one interrogatory at a time and cause the same 
and the answer thereto to be recorded before the succeeding interrogatory 
isasked. No one except the deponent, the officer and the court reporter 
or stenographer recording and transcribing it shall be present during 
the interrogation. 

(iii) Attestation and Return. The officer before whom interroga- 
tories are verified or answered shall (1) certify under his official 
signature and seal that the deponent was duly sworn by him, that the 
interrogatories and answers are a true record of the deponent’s testi- 
mony, that no one except deponent, the officer and the stenographer 
were present during the taking, and that neither he nor the stenographer, 
to his knowledge, is a party, privy to a party, or interested in the event 
of the proceedings, and (2) promptly send by registered mail the 
original copy of the deposition and exhibits with his attestation to the 
Secretary of the Agency, one copy to the counsel who submitted the 
interrogatories and another copy to the deponent. 

(iv) Provisions of Deposition Rule. In all other respects, deposi- 
jeg upon interrogatories shall be governed by the previous Deposition 

@. 
(e) Orricta, Notice 


IMustrative Rules 
Rule 1—Matters of Law 


The Agency or its hearing officer, with or without prior request or 
notice, will officially notice: 
_ (i) Federal Law. The Constitution; Congressional Acts, Resolu- 
tions, Records, Journals and Committee Reports; Decisions of Federal 
Courts and Administrative Agencies; Executive Orders and Proclama- 
tions ; and all rules, orders and notices published in the Federal Register ; 
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(ii) State Law. The public laws and the decisions of Courts of 
record of each State of the United States; 

(iii) Governmental Organization. Organization, territorial limi. 
tations, officers, departments, and general administration of the Govern. 
ment of the United States, the several States and foreign nations; 

(iv) Agency Organization. The Agency’s organization, adminis. 
tration, officers, personnel, official publications, and practitioners before 
its bar. 


Rule 2—Material Facts 


In the absence of controverting evidence, the Agency and its hear- 
ing officers, with or without prior notice or request, may officially notice: 

(i) Agency Proceedings. The pendency of, the issues and position 
of the parties therein, and the disposition of any proceeding then pend- 
ing before or theretofore concluded by the Agency; 

(ii) Business Customs. General customs and practices followed in 
the transaction of business ; 

(iii) Notorious Facts. Facts so generally and widely known to all 
well-informed persons as not to be subject to reasonable dispute, or 
specific facts which are capable of immediate and accurate demonstra- 
tion by resort to accessible sources of generally accepted authority, in- 
eluding but not exclusively, facts stated in any publication authorized 
or permitted by law to be made by any Federal or state officer, depart 
ment, or agency ; 

(iv) Technical Knowledge. Matters within the technical knowl- 
edge of the Agency as a body of experts, within the scope or pertaining 
to the subject matter of its statutory duties, responsibilities or juris 
diction ; 

Upon the following conditions : 

(i) Request or Suggestion. Any party may request, or the hear- 
ing officer or the agency may suggest, that official notice be taken of & 
material fact, which shall be clearly and precisely stated, orally on the 
record, at any pre-hearing conference or oral hearing or argument, or 
may make such request or suggestion by written notice, any pleading, 
motion, memorandum, or brief served upon all parties, at any time prior 
to a final decision ; 

(ii) Statement. Where an initial or final decision of the Agency 
rests in whole or in part upon official notice of a material fact, such fact 
shall be clearly and precisely stated in such decision. In determining 
whether to take official notice of material facts, the hearing officer or the 
Agency may consult any source of pertinent information, whether or 
not furnished as it may be, by any party and whether or not admissible 
under the rules of evidence. 

(iii) Controversion. Any party may controvert a request or & 
suggestion that official notice of a material fact be taken at the time the 
same is made if it be made orally, or by a pleading, reply or brief i 
response to the pleading or brief or notice in which the same is made or 
suggested. If any decision is stated to rest in whole or in part upon 
official notice of a material fact which the parties have not had a prior 
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opportunity to controvert, any party may controvert such fact by ap- 
propriate exceptions if such notice be taken in an initial or intermediate 
decision or by a petition for reconsideration if notice of such fact be 
taken in a final report. Such controversion shall concisely and clearly 
gt forth the sources, authority and other data relied upon to show the 
existence or nonexistence of the material fact assumed or denied in the 
decision. 
(f) PRESUMPTIONS 


Illustrative Rule 


Upon proof of the predicate facts specified in the sub-rules hereof 
vithout substantial dispute and by direct, clear, and convincing evidence, 
the Agency, with or without prior request or notice, may make the fol- 
lowing presumptions, where consistent with all surrounding facts and 
circumstances : 

(i) Continuity. That a fact of a continuous nature, proved to 
aist at a particular time continues to exist as of the date of the pre- 
sumption, if the fact is one which usually exists for at least that period 
of time ; 

(ii) Identity. That persons and objects of the same name and 
description are identical ; 

(iii) Delivery. Except in a proceeding where the liability of the 
arrier for non-delivery is involved, that mail matter, communications, 
apress or freight, properly addressed, marked, billed and delivered 
respectively to the post office, telegraph, cable or radio company, or 
authorized common carrier of property with all postage, tolls and charges 
properly prepaid, is or has been delivered to the addressee or consignee 
inthe ordinary course of business ; 

(iv) Ordinary Course. That a fact exists or does not exist, upon 
proof of the existence or non-existence of another fact which in the ordi- 
nary and usual course of affairs, usually and regularly co-exists with 
the fact presumed ; 

(v) Acceptance of Benefit. That a person for whom an act is 
done or to whom a transfer is made has, does or will accept same where 
itis clearly in his own self-interest so to do; 

(vi) Interference with Remedy. That evidence, with respect to a 
material fact which in bad faith is destroyed, eloigned, fabricated, sup- 
pressed or withheld by a party in control thereof, would if produced, 
‘orroborate the evidence of the adversary party with respect to such fact. 

(g) SrrunatTions AND ApMissions OF ReEcorp IN PROCEEDINGS 
Ixvoivine NumMERoUS ParTIEs 


Illustrative Rule 


_ The existence or non-existence of a material fact, as made or agreed 
a stipulation or in an admission of record, will be conclusively pre- 
sumed against any party bound thereby, and no other evidence with 
respect thereto will be received upon behalf of such party, provided: 
_ (i) Upon Whom Binding. Such a stipulation or admission is 
binding upon the parties by whom it is made, their privies and upon all 
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other parties to the proceeding who do not expressly and unequivocally 
deny the existence or non-existence of the material fact so admitted or 
stipulated, upon the making thereof, if made on the record at a pre. 
hearing conference, oral hearing, oral argument or by a writing filed 
and served upon all parties within five days after a copy of such stipu- 
lation or admission has been served upon them. 

(ii) Withdrawal. Any party bound by a stipulation or admission 
of record at any time prior to final decision may be permitted to with- 
draw the same in whole or in part by showing to the satisfaction of the 
hearing officer or the agency that such stipulation or admission was 
made inadvertently or under a bona fide mistake of fact contrary to 
the true fact and that its withdrawal at the time proposed will not un- 
justly prejudice the rights of other parties to the proceeding. 

(h) Form anp Content or DECISIONS 


Illustrative Rule 


Every decision, whether recommended, initial, tentative or final, 
shall contain in the following order: 

(i) A correct caption of the proceeding ; 

(ii) Description of the nature and status of the decision; 

(iii) Separately identified headnotes of the several points decided; 

(iv) Designation of all parties and counsel to the proceeding; 

(v) A concise statement of the nature and background of the 
proceeding ; 

(vi) <A concise statement of the facts but without recitation of the 
evidence ; 

(vii) A concise definition of the issues to be decided; 

(viii) In separately identified paragraphs (which will correspond 
to the appropriate headnotes) a concise discussion of each issue, the 
principles involved and the determination made thereof with reasons 
and precedents relied upon to support the same; 

(ix) A statement of the rule, order, sanction or relief or the denial 
thereof to be made in accordance with the decision. 

(i) AppEAts FROM INTERMEDIATE DECISIONS 


Illustrative Rule 


(i) Notice of Appeal. Any party may appeal from an initial or 
recommended decision of a hearing officer or from a tentative decision 
of the agency by filing a notice of appeal with the Agency within ten 
days after service upon him of such decision. 

(ii) Exceptions. An appeal may be perfected by filing exceptions 
to such intermediate decision within twenty days after service of the 
decision. 

(iii) Effect of Exceptions. The effectiveness of the intermediate 
decision shall be stayed if any party files a notice of appeal and excep- 
tions within the times specified above or if the Agency upon notice 
the parties undertakes to review the decision. Otherwise, the interme 
diate decision shall become the final decision of the agency. 
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(iv) Replies. Within ten days after service of exceptions, any 
opposing party may file a reply to such exceptions. 

(v) Content. Exceptions shall identify specifically the findings, 
conclusions, or proposed action to which objection is made, and shall be 
supported by concise argument and by specific page references to the 
parts of the record and the legal and other authorities relied upon. 

(vi) Enlargement of Time. The time periods prescribed by this 
rule may be extended by the Agency for good cause. 

7. Derrmnition or Issups BEFORE Hearne. That the agencies re- 
quire that in all proceedings the issues to be adjudicated be made initially 
as precise as possible, in order that hearing officers may proceed promptly 
to conduct the hearings on relevant and material matter only. Par- 
ticularity should be required in complaints, answers, applications for 
rules or licenses, and petitions to intervene. In proceedings in which 
there is only one interested party besides the agency, the orders setting 
hearings should clearly specify the issues to be heard. 

8. PREHEARING AND OTHER CONFERENCES. That the agencies en- 
courage hearing officers to call and conduct prehearing conferences and 
other conferences during hearings, with a view to the simplification, 
clarification, and disposition of the issues involved, and with a further 
view to the shortening of the proof on the issues. 

9. PREHEARING CONFERENCE Ruue. That the agencies adopt the 
following rule or one of similar import: 

In any proceeding the agency or its designated hearing officer upon 
its or his own motion, or upon the motion of one of the parties or their 
qualified representatives, may in its or his discretion direct the parties 
or their qualified representatives to appear at a specified time and place 
for a conference to consider 

(a) the simplification of the issues; 

(b) the necessity of amendments to the pleadings; 

(c) the possibility of obtaining stipulations, admissions of facts 
and of documents ; 

(d) the limitation of the number of expert witnesses; 

(e) such other matters as may aid in the disposition of the pro- 
ceeding. 

The agency or its designated hearing officer shall make an order 
which recites the action taken at the Conference, the amendments allow- 
ed to the pleadings and the agreements made by the parties or their 
qualified representatives as to any of the matters considered, and which 
limits the issues for hearing to those not disposed of by admissions or 
agreements; and such order shall control the subsequent course of the 
proceeding unless modified for good cause by subsequent order. 

10. Susmission oF DocumENnTARY EvipENce IN Apvance. That 
the agencies require with respect to all classes of proceedings in which 
it is practicable: 

(a) that all documentary evidence which is to be offered during 
the taking of evidence be submitted to the hearing examiner and to the 
other parties to the proceeding sufficiently in advance of such taking 


of evidence to permit study and preparation of cross-examination and 
rebuttal evidence ; 
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(b) that documentary evidence not submitted in advance in ae. 
cordance with the requirement of paragraph (a) be not received in 
evidence in the absence of a clear showing that the offering party had 
good cause for his failure to produce the evidence sooner ; 

(c) that the authenticity of all documents submitted in advance 
in a proceeding in which such submission is required, be deemed ad- 
mitted unless written objection thereto is filed prior to the heari 
except that a party will be permitted to challenge such authenticity at 
a later time upon a clear showing of good cause for failure to have filed 
such written objection. 

11. Excerpts rrom DocumENTARY Evipence. That the agencies 
adopt the following rule or one of similar import: 

When portions only of a document are to be relied upon, the offering 
party shall prepare the pertinent excerpts, adequately identified, and 
shall supply copies of such excerpts, together with a statement indicating 
the purpose for which such materials will be offered, to the hearing 
examiner and to the other parties. Only the excerpts, so prepared and 
submitted, shall be received in the record. However, the whole of the 
original document should be made available for examination and for 
use by opposing counsel for purposes of cross-examination. 

ExPEertT OR OPINION TESTIMONY. That the agencies adopt the 
following practice regarding expert or opinion testimony, and testimony 
based on economic or statistical data: 

(a) That the hearing examiner or other appropriate officer in all 
classes of cases where practicable make an effort to have the interested 
parties agree upon the witness or witnesses who are to give expert or 
opinion testimony, either by selecting one or more to speak for all parties 
or by limiting the number for each party; and, if the interested parties 
cannot agree, require them to submit to him and to the other parties 
written statements containing the names, addresses and qualifications 
of their respective opinion or expert witnesses, by a date determined by 
him and fixed sufficiently in advance of the hearing to permit the other 
interested parties to investigate such qualifications ; 

(b) that the hearing examiner or other appropriate officer, in all 
classes of cases in which it is practicable and permissible under the Ad- 
ministrative Procedure Act, require, and when not so permissible, make 
every effort to bring about by voluntary submission, that all direct 
opinion or expert testimony and all direct testimony based on economié 
or statistical data be reduced to written sworn statements, and, together 
with the exhibits upon which based, be submitted to him and to the other 
parties to the proceeding by a date determined by the hearing officer 
and fixed a reasonable time in advance of the hearing; and that such 
sworn statements be acceptable as evidence upon formal offer at the 
hearing, subject to objection on any ground except that such sworn 
statements shall not be subject to challenge because the testimony is not 
presented orally, and provided that witnesses making such statements 
shall not be subject to cross-examination unless a request is made suffi- 
ciently in advance of the hearing to insure the presence of the witnesses; 

(c) That the hearing examiner or other appropriate officer, in his 
discretion but consistent with the rights of the parties, cause the parties 
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to make available for inspection in advance of the hearing, and for 
purposes of cross-examination at the hearing, the data underlying state- 
ments and exhibits submitted in accordance with paragraph (b), but, 
wherever practicable that he restrict to a minimum the placing of such 
data in the record. 

(d) Whenever the manner of introduction of opinion or expert 
testimony or testimony based on economic or statistical data is governed 
by requirements fixed under the provisions of paragraph (a) or para- 
graph (b), such testimony not submitted in accordance with the relevant 
requirements shall not be received in evidence in the absence of a clear 
showing that the offering party had good cause for his failure to conform 
to such requirements. 

13. Tria Briers. That the agencies require agency counsel to 
prepare in advance of hearing adequate detailed trial briefs in appro- 
priate cases. 

14. INTERLOCUTORY MarTTerRs AND INTERLOCUTORY APPEALS. That 
the agencies adopt the following practice: 

(a) broad authority should be granted hearing officers to rule 
upon interlocutory matters which arise during the course of hearings, 
and interlocutory appeals from rulings should be reduced to a minimum; 

(b) interlocutory appeals which the agency may entertain should 
be disposed of promptly. 

15. InpExtne or Recorps. That the agencies adopt the following 
practice : 

(a) In any formal proceeding in which it is anticipated that the 
record will exceed 2,500 pages, provision should be made either through 
counsel for the parties or the staff of the agency for a daily or current 
index of the record which will be available to the hearing officer and 
all counsel ; 

(b) The index should be topical (not a digest), and as a minimum, 
each topic of testimony should be the heading of a card on which the 
name of each witness who testified upon the topic should be entered, 
the page of the record where each portion of his testimony appeared, 
and the number of each exhibit relating to the topic. The index should 
contain, on separate cards, the name of each witness and the topics on 
which he testified. 

16. Cost or Transcripts. That each agency develop and make 
effective a policy designed to assure the furnishing of copies of trans- 
sxripts with reasonable promptness and at fair cost to persons having 
4 legitimate interest therein. 

(a) That the choice of the method of providing for the record 
and for the transcripts—by contract reporting, by the use of Government 
personnel, or by a combination of both—be kept flexible ; 

_ (b) That the utilization of new types of recording and transcrib- 
Ing devices, and the training of Government personnel in their use, be 


explored from the standpoint of feasibility and reduction in over-all 
cost ; 
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(ce) That appropriations be sought for the Government’s share 
of the cost of transcripts, as for any other administrative cost, and that 
legislation be sought to authorize agencies which choose to employ their 
own reporters to credit to their appropriations receipts from charges 
made for the furnishing of copies of transcripts; 

(d) That when reporting services are secured by contract, the 
specifications 

(i) should so far as possible eliminate speculative factors, and 
specifically should preclude the consideration of any bid which provides 
for the payment to the Government of any bonus for the award of the 
contract ; 

(ii) generally should require the quotation of rates on the same 
basis to the Government as to others having an interest in the proceed- 
ing; 

(iii) may, however, call for free copies, or copies at reduced rates, 
to the Government when the proceedings are of such a character that 
as a matter of general policy the cost of reporting the proceeding should 
be borne by the parties; 

(iv) should in the latter case, however, fix maximum rates which 
may be charged to the parties or to the public; 

(v) should set forth, to the greatest extent practicable, the exact 
basis on which the contract will be awarded, including, if possible, 
a schedule, based on past experience, showing the relative weight which 
will be given to prices for various types of copy delivery. 

17. Untrorm Printine Practices ror AGENCY Ruies. That the 
agencies adopt the following printing practices for agency rules: 

(a) Rules published in the Federal Register and the Code of 
Federal Regulations when reprinted or republished in any form 
(pamphlet, booklet, book, etc.) shall be identified and numbered in 
accordance with the following: 

(i) The numbers and letters identifying the sections and para 
graphs of rules shall be the same as that used in the Federal Register 
and the Code of Federal Regulations. 

(ii) The cover page, or title page, or table of contents, or first 
page of the pamphlet, or booklet, or book, ete., containing the rules 
shall identify where these rules are published in the Code of Federal 
Regulations, by stating title number and subject, and if necessary for 
clarity, any or all of the following as used in the Code of Federal 
Regulations: The chapter number and subject, subchapter letter and 
subject, part number and subject, and subpart number or letter and 
subject. 

(b) In official literature, reports, orders, briefs, and other formal 
documents, the citations or references to agency rules, which are pub 
lished in the Federal Register and the Code of Federal Regulations 
shall be by title number of the Code of Federal Regulations, initials 
of the Code of Federal Regulations, and section number. 

(ec) Whenever separate prints of rules published in the Federal 
Register are required, such prints shall, to the extent practicable, be 
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reproduced directly or photographically from the official text as printed 


in the Federal Register or Code of Federal Regulations. 

18. AtTTorRNEYs’ Manvuau. That the agencies maintain an adequate 
and detailed attorneys’ manual for the guidance of agency counsel. 

19. In-Service Tramntne. That the agencies establish in-service 
training for agency counsel, including systematic regular instruction for 
newly-hired attorneys over a definite period of time and periodic, re- 
current ‘‘refresher’’ courses or ‘‘trial clinics’’ for more experienced trial 
attorneys. 

20. Practice Manuauts. That the agencies publish for the use of 
practitioners before the agency, practice manuals of an advisory nature, 
detailing the procedural steps involved in all types of proceedings had 
wider each statute administered by the agency, together with custo- 
mary forms. 

21. Lawyers’ Institutes. That the agencies cooperate in all 
feasible ways with universities and local or national bar associations 
undertaking to conduct practicing lawyers’ institutes or courses in 
specialized fields of administrative law. 

22. CONFERENCES WITH AGENCY Bar. That the agencies sponsor, 
arrange and conduct more or less informal meetings or conferences on 
a local, regional or national basis between responsible officials and mem- 
bers of the agency bar as an exercise of good public relations and to 


facilitate the creation of an atmosphere of understanding and coopera- 
tion. 


Ill. COMMENTS ON THE RECOMMENDATIONS 


The following comments were prepared by the working committees 


of the Conference, and have not been considered by the Conference as a 
whole. 


COMMENT ON RECOMMENDATION A. 1 
Ottice of Administrative Procedure 


This recommendation urges the creation of an Office of Administra- 
tive Procedure to carry on continuous studies for the improvement of 
Federal administrative procedures. This is not a new idea. It has been 
advocated by every group which has made a careful study of administra- 
tive procedure. In 1941, the Attorney General’s Committee on Admin- 
istrative Procedure recommended the establishment of such an Office 
which, in addition to procedural studies, would have carried on the 
functions with respect to the appointment, compensation, and tenure 
of hearing examiners which are now vested in the Civil Service Com- 
mission by Section 11 of the Administrative Procedure Act. The Com- 
mission on Organization of the Executive Branch of the Government 
recommended in 1949 that such ‘‘continuous and painstaking effort’’ 
to improve Federal administrative procedures be carried on in the Bureau 
of the Budget. In 1942, Benjamin recommended the creation of such 
an office to work for the improvement of New York administrative 
Procedures, while California has actually established a Division of 
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Administrative Procedure following the recommendation of the Cali. 
fornia Judicial Council in 1942. 

The fruitful work of the Administrative Office of the United State 
Courts and some of the state judicial councils in improving judicial 
procedures suggests that a similar continuous study of administrative 
procedures in action will produce worthwhile results. Much discussion 
of the administrative process in action suffers from a lack of preci 
and up-to-date factual information as to how various procedures cur. 
rently operate. Due to the limitations of time and of other demands 
busy administrators and practicing lawyers rarely undertake continuo 
or comparative study of even a single aspect of procedure. Specific 
studies, such as those of the Attorney General’s Committee on Adminis 
trative Procedure in 1939-1941, tend to become obsolete with changed 
conditions—such as changes in substantive procedural law, increased 
work loads and agency reorganizations. 

The Office of Administrative Procedure should not be empowered 
to dictate to the administrative agencies on procedural matters. Rather, 
through continuing studies of the various agency procedures, it will be 
able to make constructive suggestions for improvement which the agencies 
will be free to adopt or reject. Perhaps more important, the analysis 
of problems by statistical and other methods will provide the basis from 
which administrators and the bar can devise improvements in procedure, 
It is contemplated that such an office will do much of its work upon a 
mutually cooperative basis and in conjunction with advisory groups 
representing the agencies and the bar. Clearly, it can accomplish little 
without their understanding and support. 

The recommendation does not contemplate the transfer to an Office 
of Administrative Procedure of the functions with respect to hearing 
examiners which the Civil Service Commission now performs under 
Section 11 of the Administrative Procedure Act. 

Under the circumstances, the Conference recommendation contem- 
plates an Office with a very small organization limited to research and 
advisory functions. It suggests that the office be headed by a single 
Director and that it be located in the Department of Justice. It thus 
differs from the recommendation of the Attorney General’s Committee 
which would have created such an office as an independent agency 
headed by a three-man board—presumably reflecting the fact that the 
Committee would have vested in such an office broad powers over the 
appointment, compensation and tenure of hearing examiners. 
nothing in the functions of the office would compel its location in the 
Department of Justice, for reasons of economy it should use the adminis 
trative or housekeeping services of an existing agency. Since its 
activities will be entirely legal in nature, the Attorney General, as the 
chief law officer of the Government, is a logical officer to assume 
responsibility for its support and effectiveness. 


COMMENT ON RECOMMENDATION A. 2 
Statute Authorizing the Filing of an Abbreviated Record 


This recommendation has as its purpose reducing the labor and 
expense of judicial review of administrative orders and reducing the 
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bulk of the record in such review proceedings, by means of a proposed 
statute providing for the filing of less than the entire record before the 
agency with the court on such review. Although most if not all the 
courts of appeals now have rules permitting the filing of less than the 
entire record, few existing statutory provisions expressly authorize the 
filing with the court of less than the entire record. One such statute 
is Section 6 of the Judicial Review Act of 1950, 5 U.S.C. 1036, which 
provides for the filing of ‘‘pleadings, evidence, and proceedings before 
the agency, or such portion thereof as such rules shall require to be 
included in such record, or such portions thereof as the petitioner and 
the agency, with the approval of the court of appeals, shall agree upon 
in writing.’’ Other statutes, although containing no express provision 
precluding certification of less than the entire record, do not in terms 
permit such procedure. Perhaps the commonest type of provision is 
one requiring the agency to ‘‘file with the court a transcript of the 
record upon which the order complained of was entered,’’ e.g., the 
Natural Gas Act, 15 U.S.C. 717r(b), the Securities Act, 15 U.S.C. 77i, 
and Civil Aeronautics Act, 49 U.S.C. 646. Many statutes expressly 
require the entire record to be filed. The Federal Trade Commission 
Act, for example, requires the Commission to certify a ‘‘transcript of the 
entire record in the proceeding, including all the evidence taken and 
the report and order of the Commission.’’ 15 U.S.C. 45(c). Like 
provisions are contained in the National Labor Relations Act, 29 U.S.C. 
160(f), and the Atomic Energy Act relating to patent proceedings, 
42 U.S.C. 181le. And see the Federal Seed Act, 7 U.S.C. 1600; Com- 
modity Exchange Act, 7 U.S.C. 8; Packers and Stockyards Act, 7 
U.S.C. 194; and the Sugar Act, 7 U.S.C. 1115(c). Accordingly, it is 
recommended that Congress enact a statute which would permit the 
filing of an abbreviated or shortened record on review of administrative 
orders where such is or might be presently precluded by statute. Such 
a proposed statute, if enacted, could conveniently constitute a new section 
of Title 28 of the United States Code. 

The opinions of the various agencies of the federal government 
were sought as to the desirability of such a statutory provision. Al- 
though a variety of opinion was expressed, it may be said that the 
response to the general idea was favorable, subject to the qualification 
that in the usual case the procedure should not be compulsory, but should 
be such as to permit the parties to determine whether to employ it. A 
considerable number of the departments or agencies of the federal 
government reporting having used such a mode of procedure state that 
it has proved useful in reducing the size of the record, and to a lesser 
extent, in reducing costs. 

The salient features of this recommendation may be summarized 
briefly. The objective of the recommended legislation is sought to be 
attained by means of a statute of general applicability, as in the case 
of the Administrative Procedure Act, without the necessity for amend- 
ing each of the some thirty-five existing statutes. This approach has 
the advantage of keeping changes in existing statutes to a minimum, 
& most desirable consideration in view of the fairly limited purpose of 
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the statute. The recommended statute would apply only to proceeding 
brought in the Courts of Appeals and thus would be inapplicable to the 
review or enforcement of orders in the District Court. The attempt is 
made to encompass all orders resulting from the wide variety of reviey 
proceedings in such courts wherein a record is required to be certified 
by the administrative agency to the court. Although perhaps not strictly 
necessary, paragraph 1 of the recommendation, giving the agency the 
option of filing the entire record, is designed to make it clear beyond any 
doubt that no abbreviation will be required where the effort and expense 
involved in segregating those parts not necessary to be filed from the 
rest of the record is disproportionate to the benefits gained by a shortened 
record, or where, for any other reason, the agency considers it un- 
desirable to abbreviate the record. 

It is considered that, under paragraph (a) (i), in the ordinary case 
the decision whether to file a shortened record and if so, the content of 
the record, should rest with the parties, rather than the court. When 
the parties stipulate to a shortened record, no order by the court would 
be necessary. However, provision is made in alternative (a) (ii) for 
the court on motion of any party to designate the parts of the record 
to be filed. This provision is designed principally to insure that no 
single party, possibly with little interest in the proceeding, shall be 
in a position to thwart the efforts of the real parties in interest to reduce 
the size of the record. Also this alternative gives the court power on 
its own motion after prehearing conference to designate the parts of 
the record to be filed. Although initially, the decision to abbreviate the 
record should rest with the parties, it is considered that the courts 
should have the power in an exceptional case to designate by order 
those parts of the record to be filed; and such action is scarcely feasible 
except after a prehearing conference. 

By paragraph (a) (iii), the stipulation or order may provide that 
in an appropriate case no record need be filed. Presumably, in most 
cases at least the order complained of would be filed. Possibly in a few 
instances even that could be dispensed with, as in the case of a petition 
for a consent decree enforcing a National Labor Relations Board order. 
Under paragraph (a) (iv) of the recommended statute all the evidence 
may be included in the record. Justification for this provision may be 
found in the Congressional policy disclosed in a number of recent enact 
ments such as the Taft-Hartley Act and the Administrative Procedure 
Act, requiring the Courts in reviewing findings of fact to determine 
whether they are supported by substantial evidence on the record con 
sidered as a whole. 

Paragraph (b) of the statute is designed to provide statutory 
authority for the procedure developed by the courts in this situation. 
See, e.g., Columbia Oil & Gasoline Corp. v. Securities and Exchange 
Commission, 134 F. 2d 265 (C.A. 3, 1943). 

Paragraph (c) of the statute is designed to make it clear that the 
agencies have the power in an appropriate case to transmit the original 
papers in their files rather than making and certifying copies of them 
Also, it is considered that this provision will clear up any ambiguity 
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arising from the fact that some of the existing statutes require certifi- 
cation of the ‘‘transcript of the record,’’ rather than the ‘‘record.’’ 
Although this procedure involving filing the original papers could not 
be invoked in most agency cases, since there is generally only a single 
copy of the official files which corresponds to the original papers in the 
District Courts, and these official files are generally required to be 
retained at the agency, there may be some proceedings in some agencies 
in which the procedure would prove useful. 

The recommendation sets forth what are considered to be the 
esential minimum requirements of such a statute. However, the 
recommendation is not intended to constitute an exclusive prescription 
of the provisions of such a statute, nor is it intended to preclude the 
addition of other provisions, if such are determined to be desirable or 
necessary. In this connection, attention called to the fact that the 
Committee on Revision of the Laws of the Judicial Conference of the 
United States submitted a report dated April 8, 1954, on a draft statute 
to authorize an abbreviated record on the review of agency orders, which 
statute was approved by the Judicial Conference at its April 1954 
wssion. Within the scope of the problem before the President’s Confer- 
eee, its recommendation is substantially in accord with that of the 
Judicial Conference proposed statute. Both recommendations have the 
same basic purpose; and both would affect the agency procedures pre- 
sxribed in substantially the same statutes. 


COMMENT ON RECOMMENDATION B. 1 
Exclusion of Evidence 


This Conference concurs in the views expressed by the Judicial 
Conference when, by adopting the Report of its Advisory Committee on 
Administrative Procedure on September 24-26, 1951, it stated (on p. 5 
of the Report) as follows: 


‘** * ® The tendency on the part of hearing officers to excessive 
leniency (in admitting irrelevant and immaterial evidence) has 
been due principally to the attitude of the regulatory agencies them- 
selves and of the Federal courts, which have criticized hearing offi- 
cers for excluding evidence of doubtful relevancy in unwarrantedly 
sweeping terms. For example, in Donnely Garment Co. v. National 
Labor Relations Board, 123 F. 2d 215 (1941), the court stated: 


‘. . . we expressed the opinion that the practice which 
should be followed by a trial examiner in taking evidence and 
ruling upon objections to evidence is that which applies to 
special masters in equity proceedings, and ‘‘that the record 
should contain all evidence offered by any party in interest, 
except such as is palpably incompetent. ..’’ ... If the record 
on review contains not only all evidence which was clearly 
admissible, but also all evidence of doubtful admissibility, the 
court which is called upon to review the case can usually make 
an end of it, whereas if evidence was excluded which that court 
regards as having been admissible, a new trial or rehearing 
cannot be avoided.’ 
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The resulting reaction on the part of hearing officers has been an 
unwarranted degree of liberality in the reception of evidence. In 
fact, many courts, agencies, hearing officers, and members of the 
Bar, both government and private, have had a fixed attitude against 
any restriction of evidence in administrative proceedings. That 
attitude is a prime cause of the conditions (excessive delay and ex- 
pense and unduly voluminous records) here considered. Without 
a reversal of that attitude on the part of all concerned, no remedial 
steps can be effective * * *.’’ 


In the course of this Conference’s work, there has been found con- 
firmation of the marked influence of judicial criticism upon the attitude 
of hearing officers in admitting evidence. It is believed that much could 
be accomplished to counteract excessive leniency by the expression of 
occasional words of encouragement in court opinions directed to the 
hearing officer who has correctly excluded evidence. 


COMMENT ON RECOMMENDATION 8B. 2 
Certification and Filing of an Abbreviated Record 


Section (a) of the rule would achieve a desirable uniformity in all 
circuits. Section (b) of the rule expresses the principal objective of 
the recommendation. Section (c) would encourage the parties to keep 
their initial certification to a minimum, as well as make provision for 
inadvertent omission. 

It is believed that the necessity for and desirability of a rule em- 
bodying the procedure outlined in the recommendation is fully confirmed 
by the fact that the Judicial Conference of the United States, reaching 
independently the same objective sought to be attained by this recom- 
mendation, has recommended such a rule, and a majority of the Courts 
of Appeals of the United States have already adopted rules with like 
provisions. Such courts include the Court of Appeals for the District 
of Columbia Circuit, Rule 38(g) ; First Circuit, Rule 16(7) ; Third Cir 
cuit, Rule 18(7); Fourth Circuit, Rule 27(7); Seventh Circuit, Rule 
28(7); Eighth Circuit, Rule 27; and Tenth Circuit, Rule 34(7). 

A rather full survey of the present practices of the various ad- 
ministrative agencies likewise confirms the necessity and desirability of 
the recommended procedure. The survey disclosed that, particularly 
with respect to the large regulatory agencies such as the Federal Power 
Commission and Federal Communications Commission, with functions 
resulting in voluminous records and numerous exhibits, the requirement 
of certification and filing of the entire record often imposes serious 
burdens of time, effort and expense. Actual experience on the part of 
such agencies has demonstrated that filing a shortened record with the 
court can save considerable time and expense in appropriate cases. 

Certain agencies, however, report that in connection with thei 
distinctive type of proceedings, the benefits of the procedure in theit 
opinion are outweighed by possible disadvantages. In light of this fact, 
the recommendation makes the use of the procedure permissive with 
petitioner and agency involved, it being contemplated that its use over 
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the objection of any such party would be ordered by the court in the 
exercise of its discretion only in relatively exceptional circumstances. 


COMMENT ON RECOMMENDATION 8B. 3 
filing of Briefs Prior to Printing of Record 


Necessity for the recommended procedure arises from the generally 
recognized tendency of the parties as a matter of caution to designate 
matter not essential to the determination of the case on appeal, particu- 
larly under court rules requiring filing of an appendix prior to filing 
of briefs. Consequently, the printed record may be unnecessarily en- 
larged, with resulting unnecessary costs to the parties. The procedure 
st forth in this recommendation is designed to enable the parties to 
wite their briefs and thereafter designate for printing only those mat- 
ters referred to or relied on therein, instead of designating in advance 
all parts of the record to which they might possibly have occasion to 
refer. One Federal agency, the Federal Power Commission, has used 
the procedure in about a dozen cases, and has found its use to be produc- 
tive of substantial savings of effort, expense and volume of record. The 
Judicial Conference of the United States had adopted a resolution ap- 
proving the procedure. 

By Section (a), use of the procedure would be permissive with the 
petitioner or petitioners and the respondent agency, it being contem- 
plated that its use over the objection of any such party would be ordered 
by the court inthe exercise of its discretion only in relatively excep- 
tional cireumstances. By Section (f), the procedure would be alternative 
to existing procedures as provided by court rules. Section (b), con- 
aistent with the general rule that an intervener takes the case as he 
finds it, binds all parties to the use of the procedure when petitioner or 
petitioners and respondent agency stipulate to its use or the court orders 
its use. Section (c) prescribes responsibility for printing the joint 
printed appendix, leaving unchanged however existing rules and practice 
with respect to assessing costs. Section (e) prescribes the time for 
fling briefs and joint printed appendix, a necessary provision in light 
of the alternative character of the procedure, and desirable also to 
achieve uniformity. 

Section (d), although referring to the mechanics in the use of the 
procedure, deserves some comment. Experience in the use of the recom- 
mended procedure has demonstrated that the following serves as an 
ficient and convenient method of citing to the transcript, and paging 
the joint appendix. The parties in their briefs would cite to the pages 
of the transcript of record as certified to the court (such transcript 
pages having been consecutively numbered in the upper right-hand 
corner of each page of every document contained therein by the agency 
certifying such record to the court). The joint appendix would be 
printed with the page number of the record as certified to the court 
i bold-face type where each new record page begins on the printed 
page of the joint appendix, and with running heads in bold-face type 
at the outer top corner of each page of the joint printed appendix, 
indicating the record pages appearing on that printed page of the joint 





634 I. C. C. PRACTITIONERS’ JOURNAL 





ne 


appendix. In addition, the usual consecutive pagination of the printed 
joint appendix would be carried in the center of the page in modem 
(i. e., light-face) type, at the bottom of each printed joint appendix 


e. 

It is believed, on the basis of actual experience in the use of recom. 
mended procedure involving the printing of a joint appendix, reference 
in the briefs to the page number of the transcript as filed with the 
court, and filing of the joint printed appendix after all the briefs have 


been filed, that substantial savings of effort and expense can be achieved 
in many cases. 


COMMENT ON RECOMMENDATION C. 1 
Bureau of Hearing Examiner Administration 


At present the administration of and responsibility for, the hear- 
ing officer program is shared by three Bureaus of the Civil Service 
Commission. This has led to a division of responsibility and delays 
which should be corrected. Recommendation C. 1. has as an object the 
centralization of all of the work and responsibility in connection with 
the hearing examiner program within a single new Bureau of the 
Commission. 

One of the criticisms of the past administration of the Commission 
was found to be that hearing officers, usually lawyers, were bei 
selected, in large part, by non-lawyers. Many persons believed that this 
weakened the professional competence and attitude necessary for the full 
suecess of the program. The Conference expects that Recommendation 
C. 1. (a), by including at the head of the new Bureau two lawyers well 
versed in federal administrative adjudication, will remove any grounds 
of criticism along this line. It was also recognized that the administra- 
tion of a career-merit program including job classification and ranking 
of individuals requires a professional approach beyond the experience 
of a lawyer. The Conference therefore recommended that at least two 


persons at the head of the Bureau be persons with a broad gauge view 
in these respects. 


Recommendation C. 1 


(b) is self explanatory. 

In regard to the matters covered by Recommendation C. 1. the 
Conference had before it for consideration an alternative proposal. 
That alternative was to establish, by statute, an independent Office of 
Administrative Procedure and to lodge in that Office all functions relat 
ing to the recruitment and qualification of federal hearing officers. 
Many members and delegates of the Conference favored that approach. 

In considering the recommendation that was adopted as well 
the alternative proposal the members of the Conference realized that 
all matters relating to the hearing officer program, i.e. selection and 
appointment, assignment and rotation, classification and compensation, 
tenure and removal, were important. It was also clear that these matters 
had a significant effect in acquiring and maintaining a corps of com 
petent, objective and independent men who would be responsible em 
ployees of the several agencies in which they serve. 
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A basic choice before the Conference was whether to improve the 
present administration under Section 11 of the Administrative Pro- 
cedure Act or to start a new administration under a new statute. This 
choice was determined to a great extent by one’s evaluation of the 
present situation and the past record. The majority of the Conference 
regarded the present corps of federal hearing officers as generally com- 
petent, and the present administration of the hearing officer program 
under Section 11 of the APA as essentially sound. After considerable 
discussion and debate, the Conference therefore, adopted the course 
of retaining and improving the present program rather than recommend- 
ing a new program under a new statute. 


COMMENT ON RECOMMENDATION C. 2 
Qualification Standards of Hearing Examiners 


The present qualification standards for hearing officers are high. 
Some persons suggest that the standards could be even higher, but 
specific, concrete proposals in this direction are limited. Any attempt 
to work out higher standards is a rather detailed and technical task. 
The Conference concluded that the agency in charge of administration 
with its day to day experience must do the writing and applying of 
any further qualification standards, and therefore, the Conference merely 
established the principle that any changes in the qualification standards 
must maintain or raise the requirements applied in selecting federal 
hearing officers. 


COMMENT ON RECOMMENDATION C. 3 
Recruitment of Hearing Examiners 


The Conference found that the principle of open, nation-wide 
recruitment as practiced in the past was desirable. Nearly all sugges- 
tions on methods of recruitment were similar to, or identical with, the 
methods that are already employed by the Commission. 

On the other hand, the Conference found that the criticism that 
the register had been closed too long was valid. In many instances, 
those on the register were severely handicapped in that the experience 
that they had acquired during the five years that the register was 
closed was not reflected in their ratings. Also many additional persons 
had become qualified and available over that period of time. 

It was also found that in some instances the present regulations of 
the Commission permitted appointments of Federal employees who were 
not on the register and who were not serving as hearing examiners. It 
was concluded that this type of appointment resulted in an ‘‘inbreeding”’ 
of federal employees into the hearing examiner corps that was unfair 
to incumbents and to candidates on the register. Recommendation 
C. 3., therefore, removes the basis for two of the valid criticisms of the 
past administration by the Commission, and at the same time strengthens 
the career-merit principle of federal employment as it is applied to 
hearing examiners. 
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In regard to the matters covered by Recommendation C. 3. the 
Conference had before it for consideration an alternative proposal, 
That alternative was for the proposed Office of Administrative Procedure 
to prepare and maintain an unranked list of qualified candidates, which 
would be submitted to the agencies, who would make a selection, and 
that the selectee upon approval by the Office of Administrative Procedure 
would be nominated by that Office for appointment by the President, 
Several members and delegates of the Conference favored that approach. 
After considerable discussion and debate many members and delegates 
of the Conference concluded that several elements of this alternative, 
including an unranked list and Presidential appointment, would not 
forward federal employment on a career-merit basis, and hence the 
Conference adopted Recommendation C. 3. rather than the alternative, 


COMMENT ON RECOMMENDATION C. 4 
Cereer-Merit System 


The recommendation that the Civil Service Commission retain the 
career-merit system for hearing examiners is not a recommendation 
of any change. After a full discussion of all aspects of the problems 
relating to the status of federal hearing officers, the Conference approved 
this recommendation as a reaffirmation of faith in a fundamental prinei- 
ple of federal employment. 


COMMENT ON RECOMMENDATION C. 5 
Salary Grades of Hearing Examiners 


This recommendation lays down general standards for the Com- 
mission to follow in establishing a single or multiple grades of hearing 
examiners in each agency. The first standard is the nature and scope 
of the agency’s work. The second is the desirability of removing, as far 
as possible, the frictions of promotions. The third is the recognition 
of the possibility of attracting young able men for the easier work and 
increasing their grade as they mature. All of these standards have 
been utilized in the past. 

In recent years there has been a definite trend toward fewer grades 
and most of the agencies now have but a single grade of hearing ex 
aminers. Many feel that this trend is proper, and several of the mem- 
bers and delegates of the Conference supported the proposal that 4 
single salary grade be established for the hearing officers in each agency. 
One of the strongest points of these advocates was that the stresses and 
strains of promotions had been the largest single problem in the past 
administration of the hearing officer program and that the point had 
been reached where more was to be gained than lost by having a single 
grade in each agency. 

Many members and delegates held the view that it was not feasible 
at the present time to have but a single grade in several of the agencies. 
Recommendation C. 5. reflects the view of the majority of the Conference 
that the time is not ripe for a rigid rulé and that the Commission should 
continue to balance the three standards set forth in establishing one oF 
more grades of hearing examiners in each agency. 
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COMMENT ON RECOMMENDATION C. 6 
Compensation of Hearing Examiners 


This recommendation provides that all hearing examiners through- 
wt government should be paid between $8,300, minimum of GS-13, and 
$11,800, the maximum of GS-15. Most persons believe that hearing 
dficers should, at least ideally, be paid at a higher dollar level. The 
alternative proposal before the Conference was that the level of com- 
pensation should be raised to a range between $12,000 and $14,000. 
Under the piesent law this would require a statutory change. Many 
if those who were sympathetic with the dollar amount suggested believed 
that it was more important to keep the salary position of the hearing 
ificers geared to the salary schedules of the Classification Act applicable 
gnerally to those in the government service. 

Recommendation C. 6 (a) seems self-explanatory in providing that 
the classification specifications be brought up to date and expressed in 
simpler and less technical language. Recommendation C. 6 (b) merely 
provides for deletion of certain language regarding length of records 
which has given a false impression in many quarters. 


COMMENT ON RECOMMENDATION C. 7 
Cost of Transcripts 


A major factor in the production of transcripts, by whatever 
method, is personnel. The salaries of reporters in the administrative 
branch of the Federal Government are fixed by the Civil Service classi- 
feation and should be at rates sufficient to enable the Government to 
attract and retain qualified individuals. The development of newer 
reording and transcribing techniques calls also for suitable recognition 
if the skills employed in monitoring the operation of machines, the 
handling of exhibits, and in supervising the final production of the 
transcript. 

The establishment by the Commission of a new series entitled the 
“Closed Microphone Reporter Series’’ is of considerable significance. 
It appears that comparatively short periods of training in this new 
technique, for candidates with adequate basic qualifications, may be 
the key to a phenomenal expansion of personnel qualified to record 
proceedings with speed and accuracy. The obvious advantage to the 
Government will be jeopardized unless the qualifications of intelligence, 
basic education, alertness, and ability to carry responsibility under 
pressure are adequately reflected in the classifications established for 
positions in which such skills are utilized. Although experimentation 
with recording devices in connection with formal hearings in the civilian 
agencies of the Government has been limited, there is some evidence 
that satisfactory experience has been checked by difficulty in obtaining 
for Government personnel classifications commensurate with the re- 
sponsibilities entailed. 

_ One obstacle to the employment of reporters by the Government 
itself has been the irregular and unpredictable load of administrative 
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hearing procedures in many agencies. The problem is comparable tp 
that which exists with respect to hearing examiners. Section 11 of the 
Administrative Procedure Act now provides that agencies occasionally 
or temporarily insufficiently staffed may utilize hearing examinen 
selected by the Civil Service Commission from and with the consent 
of other agencies. The Committee on the Judiciary of the House, in 
its exposition of the Administrative Procedure Act at the time of it 
enactment, stated that this provision was intended to permit agencies 
who do not need full-time employees to borrow them as needed as well 
as to aid those agencies which may become temporarily or occasionally 
insufficiently staffed. Some agencies already place great stress on the 
full-time utilization of their reporters within the agency. Extension 
of the same principle on a systematic interagency basis would tend to 
reduce transcript costs where Government employees are utilized. 


COMMENT ON RECOMMENDATION D. 1 
Cost of Transcripts 


The problem of transcripts is primarily one of management, in- 
volving the assembly of personnel and equipment at points and time 
of need. In the administrative branch of the Government it has, hov- 
ever, received little consideration from an overall management stand 
point. The General Services Administration has entered into regional 
contracts of a stand-by type which are available to the agencies # 
needed and which, with further analysis of ‘agency needs, might be § 
made more effective. The Bureau of the Budget is concerned with 
management improvement generally and has dealt specifically with the 
matter of charges made by Government agencies for special services 
rendered to members of the public, including charges for ‘‘ copying.” 

There has been no central point, however, for consideration of the 
problem of cost of transcripts of administrative proceedings as such. 
The agencies have coped with it individually and have even lacked im- 
formation as to their own total needs, including for this purpose the 
needs of the parties to the proceedings. This is an area in which a 
Office of Administratrative Procedure can be expected to play a role of 
leadership in bringing to bear on the problem the concerted efforts of 
those agencies which are concerned with the management functions of 
Government. The Civil Service Commission as well as the General 
Services Administration and the Bureau of the Budget are included 
in this group. 


COMMENT ON RECOMMENDATION E. 1 
Elimination of Unnecessary Delay, Expense and Volume of Records 


This Recommendation is the underlying philosophical declaration 
by the Conference. It speaks only of delay, expense, etc., which are 
unnecessary. It speaks in terms of the public interest—not the interest 
of parties, governmental or private. It presents a reversal of a growing 
attitude toward these long proceedings. It emphasizes the public im 
portance of efficiency in the administrative process. Many procedural 
consequences flow from this basic concept. 
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COMMENT ON RECOMMENDATION E. 2 
Study of Procedure 


This is a declaration recognizing the basic nature of the Conference. 
It is a conference of the agencies. It is for the purposes of exchange 
of information and formulation by mutual effort of recommendations. 
The responsibility for improvement of procedure rests upon the agencies, 
exactly where it has always rested. The combined call of the agencies 
is for each agency to examine its own situation. The Recommendation 
reflects the opinion of the Conference upon the course of good govern- 
ment in those respects. 


COMMENT ON RECOMMENDATION E. 3 
Removal of Hearing Examiners 


The purpose of this recommendation is to exhort the agencies when, 
after investigation, charges appear to be warranted, to bring a removal 
proceeding before the Civil Service Commission as provided by Section 
ll of the APA. While most persons believe that the hearing examiner 
corps, by the large, is composed of competent men, it is also thought that 
there may very well be a very small number of hearing examiners who 
are not fit to hold these positions of importance and responsibility. 
Yet not one formal proceeding has ever been initiated to remove a hear- 
ing officer under Section 11. A fair, judicious type of procedure is 
available and should be employed where appropriate. 


COMMENT ON RECOMMENDATION E. 4 
Status of Agency Counsel 


The suggested rule referred to in Recommendation E. 4. resulted 
from a study of the status of agency counsel. 

This study indicated that, in many instances, there was a lack of 
understanding as to the status and authority of agency counsel. It was 
found that in some agencies many days of hearing were consumed in 
the proof of matters about which there was no dispute merely because 
agency counsel felt that he had no power to make a stipulation with 
respect thereto. 

It therefore appears that a rule clearly defining the status and 
authority of agency counsel will be helpful to the agency, its counsel 
and members of the Bar practicing before said agency. 


COMMENT ON RECOMMENDATIONS E. 5 and E. 6 
Uniformity in Rules 
Uniform Rules on Certain Subjects 


These recommendations reflect the conclusion that it is feasible 
and desirable to formulate uniform rules for many aspects of Federal 
administrative procedure. Without being intended to preclude imme- 
diate revisory action in that direction by individual agencies, they urge 
that the work of formulating such rules be undertaken by the agencies 
and the bar, collaborating through an Office of Administrative Procedure. 
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It is obvious that not all of the business of government can be or 
should be formalized and channeled in the same procedure. The recom. 
mendations of the Conference relate primarily to the development of 
greater uniformity in the conduct of formal administrative procedures 
which are already governed by Sections 7 and 8 of the Administrative 
Procedure Act. 

The Administrative Procedure Act and the principles of a few 
leading judicial decisions provide a certain amount of general uni- 
formity in Federal administrative procedures. However, many aspects 
of procedure are governed by the varying provisions of regulatory 
statutes and agency rules. While these provisions reflect considerable 
copying of earlier statutes and rules, there remains a mass of diversity 
which reflects not only the needs of particular regulatory programs but 
also the personal preferences of draftsmen and the varying procedural 
fashions of different periods of time. Moreover, since 1946, Congress 
has tended to prescribe for particular agencies procedures which vary 
substantially from the Administrative Procedure Act. 

A considerable step toward uniformity can be taken on some 
aspects of procedure by the elimination of mere language variations in 
statutes and rules. Again, some variations which appear significant on 
their face have been unimportant in practice and, therefore, could be 
eliminated in the interest of uniformity. Other differences in pro- 
cedural provisions relate only to the detail in which particular aspects 
of procedure are prescribed, and could be compromised without diffi 
culty. 

The possibilities of formulating uniform rules will be greatly en- 
hanced if it is recognized that on many aspects of procedure the rules 
themselves must be flexible—whether they are prescribed for only one 
agency or for all. Present statutes and rules permit considerable shaping 
of procedures to fit the needs of particular cases or classes of cases. 
Uniform rules should preserve this flexibility for various aspects of 
procedure, as do the Federal Rules of Civil Procedure at many crucial 
points. Where uniform rules are necessarily general, it might be wise 
to consider the issuance by particular agencies of supplemental rules, 
analogous to the local rules authorized by the Rules of Civil Procedure. 

Recommendation E. 6. includes the text of nine illustrative rules 
in support of the general conclusion that it is feasible to have uniform 
rules for many aspects of administrative procedure. The text of these 
illustrative rules were neither approved nor disapproved by the Com 
ference, which merely concluded that it would be feasible to formulate 
uniform rules on these subjects. 

The full extent to which it is feasible and desirable to formulate 
uniform rules can be determined only by further study, professional 
discussion, and, best of all, some actual experimentation. This task of 
initial formulation, together with that of continued study and amendé- 
ment in the light of experience, should be undertaken by a continuing 
body, such as the Office of Administrative Procedure already recom- 
mended by the Conference, which will’act as the nucleus of a cooperative 
effort of the agencies and the bar. 
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COMMENT ON RECOMMENDATION E. 7 
Definition of Issues Before Hearing 


Any hearing where the subject matter is not well defined is bound 
to be an inefficient hearing. If the issues are not clear to the hearing 
oficer and to the parties, the hearing must necessarily be time-consuming 
and expensive and result in a cluttered record. There can be, there- 
fore no quarrel with the basic proposition that the subject matter of the 
hearing should be clearly defined as soon as possible. 

There are several types of administrative proceedings, and the 
process of establishing the issues with precision must be tailored to each 
type of proceeding. In those proceedings which are initiated by a 
complaint and answer, the allegations and the denials are sometimes 
brad and vague. Similarly, in many proceedings involving, for ex- 
ample, the granting of licenses, the applications therefor and the 
petitions to intervene are indefinite and uncertain. The agencies, there- 
fore, should require as much particularity as is practical in complaints 
and answers, applications, and petitions. Then when the proceeding 
goes to hearing, the hearing officer and the parties will be in a better 
position to conduct the proceeding in an orderly, on-course fashion. 

In some proceedings where there is only one interested party in 
addition to the agency, the hearing is likely to commence with no 
definite indication whatsoever of the subject matter of the hearing. 
Many of these cases are applications for permission to engage in some 
form of business activity. The statutory standards for granting such 
applications are usually very broad public interest ones. If a hearing is 
called upon any given application, however, it is almost certain that at 
that time there are only a certain limited number of matters in question. 
The hearing officer would be greatly aided if these questions are de- 
lneated in the order setting the hearing. Lacking such a specification 
of issues, it inevitably follows that the hearing officer is not in a position 
to rule as intelligently as he should and to conduct the further course 
of the hearing with the expedition that everyone seeks. 

In summary, the issues should be sharpened by requiring par- 
tieularity in the papers that establish the position of the parties, such 
a complaints, answers, applications, and petitions. In addition, when 
an agency decides upon a hearing in a single-party case, it is desirable 
that the order specify the matters to be heard. Caution should be taken 
against any attempt to define or select issues by any in camera process. 
After the issues are established by the papers of record, the next appro- 
priate time to sharpen the issues is in a prehearing conference with all 
parties present. 


COMMENT ON RECOMMENDATION E. 8 
Prehearing and Other Conferences 


The procedure of prehearing conferences has been initiated and 
developed by several agencies. It is felt that a more general development 
by all agencies of prehearing conferences, together with conferences 
during the course of hearings, would result not only in simplification, 
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clarification and possible disposition of many of the issues, but would 
also aid in the shortening of the record in the trial of the remaining 
issues. 

Agencies’ rules vary widely on the matter of prehearing conferences, 
In some agencies such conferences are mandatory in certain cases. Ip 
other agencies, in the absence of requests of the parties, conferences 
apparently can only be called on motion of the agency. In still other, 
they apparently can be called only at the request of the parties. All 
agencies, by rule or otherwise, should urge hearing officers to encourage, 
at every opportunity, round-table meetings of the parties prior to the 
commencement of hearings, with the view of culling out those issues upon 
which there is no real controversy, crystalizing, sorting, simplifying 
and analyzing the others, and defining so far as possible the evidence to 
be introduced upon each issue and upon each point under each issue. 

It is believed that prehearing conferences could be profitably held 
in most cases. Frank and informal discussion many times dissipates 4 
reticence and reluctance to agree which exists for no good reason other 
than the absence of a qualified, disinterested mediator. This service 
the hearing officer can well perform, thereby not only saving the parties’ 
time and money but reducing his own work-load to a marked degree. 

However, such conferences should be held only after thorough 
preparation by all concerned, such preparation to include compliation 
of documents supporting the case-in-chief, which documents should be 
exchanged during the conference. Another significant value to be gained 
by holding prehearing conferences is the formulation of a plan for the 
efficient conduct of the hearing. A settlement of such matters as the 
order of presentation of proof, whether evidence shall be introduced in 
written form or by oral testimony, and other mechanical matters many 
times pays well for the effort expended. 

In addition, a more generous use of conferences during the course 
of hearing would aid in the further narrowing of issues and would 


stimulate stipulations and agreements between the parties, thereby 
further shortening records. 


COMMENT ON RECOMMENDATION E. 9 
Prehearing Conference Rule 


The rule is designed to curtail lengthy or protracted hearings by 
providing a means for compelling parties to give serious consideration 
prior to the taking of testimony, to the simplification of issues and the 
elimination of merely formal proof and cumulative testimony. as 

This rule is patterned after Rule 16 of the Federal Rules of Civil 
Procedure with the necessary changes to adapt it to administrative pro- 
ceedings. Therefore, the body of precedents established in judicial 
proceedings under Rule 16 are available as a basis of interpretation of 
the intent, purpose and scope of this rule. 

Although under the rule the = of a pre-hearing conference 
is discretionary with the presiding officer or the agency, attendance at 
the conference is mandatory on the parties or their representative. The 
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presiding officer may dispense with the hearing summarily in the event 
of a willful disregard of a notice to appear. 

This rule is to be construed as authorizing the presiding officer, 
irrespective of consent of the parties, to enter an order at the conclusion 
of the pre-hearing conference with respect to any matter which he is 
suthorized to rule upon during the course of the proceeding, including 
limiting the issues, stipulations and documents to be admitted and the 
number of expert witnesses. This order, unless modified for good 
cause, shall control the proceedings. 

In short, the pre-hearing conference is not an empty gesture nor 
me limited by the will of the contesting parties. It is designed to 
result in an order with force and effect. Its objective is to reduce 
needless delays, expense and volume of record. 


COMMENT ON RECOMMENDATION E. 10 
Submission of Documentary Evidence in Advance 


Recommendation E. 10. has for its essential purpose the improvement 
of procedures in the handling of documentary evidence in administrative 
proceedings, particularly those in which there is normally a substantial 
volume of such evidence. The requirement of advance submission of 
such evidence will, it is believed, encourage to some extent a reduction 
in the actual quantity of material submitted for the record in the pro- 
ceding. However, greater benefits will be realized from the opportunity 
thus afforded the other parties to examine the evidence in advance, to 
organize their cross-examination with respect thereto, and to prepare 
appropriate rebuttal evidence. Thus this procedure would contribute 
substantially to a more orderly proceeding, would enable parties to 
limit cross-examination to material points, thus reducing the size of 
the transcript and the time consumed in hearing, and would eliminate 
the necessity of substantial postponements of the hearing in order to 
afford a reasonable opportunity to examine written material offered 
by another party. Parties could, in other words, be required to come 
to the hearing fully prepared to proceed with cross-examination and 
the presentation of rebuttal evidence without interruption or delay in 
the taking of evidence. In addition, even if substantial reduction in 
the volume of material offered and related cross-examination is not 
realized, the resulting record will reflect a more effective and intelligent 
exploration of the factual issues, and the evidence will be in a form 
ag organized for use by counsel, the hearing examiner and the agency 
Tigelr. 

_ _ As used in this recommendation, the term ‘‘documentary evidence’’ 
18 Intended to encompass all evidence which, pursuant to the rules or 
established practices of the agency, will be submitted in written form 
during the proceeding. It includes not only documents which, having 
come into existence for purposes not related to the proceeding, have 

ome relevant and material to the issue therein, but also any material 
of whatever nature prepared in exhibit form for submission in writing 
during the taking of evidence. It includes any testimony which the 
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agency requires be reduced to writing. The recommendation does not, 
however, propose any change in the requirements of the agency as to 
what is to be submitted in written form in its proceedings. 

The recommendation proposes that agencies having classes of pro 
ceedings in which there is customarily a substantial volume of written 
evidence adopt the requirement of advance submission of such evidence 
wherever practicable. It is intended that each agency should examine 
its various types of proceedings, determine those in which it is feasible 
to impose such a requirement, and provide for its application in such 
proceedings with a view to giving it the widest possible application 
consistent with the protection of the rights of parties and of the public 
interest. 

It was thought that the recommended policy would be uniformly 
applicable in licensing and rate-making proceedings, and that there 
would be other classes of proceedings to which such a requirement might 
be applied. It was recognized, however, that there were other classes 
of cases, especially certain types of adjudicatory proceedings, in which 
other factors might be present which would make the use of this rule 
impractical. In particular, a problem might well be presented in cases 
instituted by a complaint in which the disclosure of the evidence intended 
to be relied upon either by the complainant or by the respondent might 
in some respects unduly jeopardize his case. There may be other 
situations in which there are overriding factors. Each agency will have 
to make its determination as to the classes of proceedings to which the 
requirement should be applied in light of all the circumstances govern- 
ing its proceedings. 

In this connection, it may be noted that this proposed requirement 
was deemed consistent with the trend toward the elimination of any 
element of surprise in many classes of proceedings. Such elimination 
was deemed entirely consistent with administrative proceedings which 
preserve due process and at the same time afford a better basis for 
sound decision. 

Paragraph (b) of the recommendation provides the necessary 
sanction to assure observance of the requirement by all parties. Not 
only will the requirement fail of its purposes if not uniformly observed 
but it might work inequities if some parties observed it while others 
did not. However, it is recognized that undue rigidity in application 
of the requirement might also on occasion defeat the ends of justice 
where there was good cause for failure to submit a given piece of 
documentary evidence in advance. In this context good cause was 
deemed to include situations in which the party had no reason 
anticipate the need for presenting the documents as part of his own 
ease. For example, good cause would exist in a situation where the 
only purpose for which a document was to be employed was to impeach 
a witness. The administration of this sanction is, of course, in substantial 
part in the discretion of the hearing examiner who may be expected 
to exercise his discretionary authority in such manner as to achieve 
substantial compliance with the requirement without working an m- 
justice where circumstances warrant a departure. 
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Paragraph (c) of the recommendation provides a means whereby 
a party offering documents in evidence will be relieved of the necessity 
of producing a witness to establish its authenticity in those cases in 
which opposing parties have no intention of challenging such authen- 
ticity. Authenticity is herein used in its usual sense, namely, that the 
document is what it purports on its face to be. The admission of 
authenticity pursuant to this rule is in no wise intended to have any 
bearing on the parties’ position as to the relevance or materiality of the 
document. Provision is made whereby a party may be relieved of his 
admission of authenticity if by reason of later events, which could not 
reasonably have been anticipated, it appears that there are good grounds 
for challenging such authenticity. 


COMMENT ON RECOMMENDATION E. 11 
Excerpts from Documentary Evidence 


This recommendation was designed to impose on a party intending 
to offer portions of a document in evidence the burden of preparing 
copies of the portion intended to be relied on and of distributing them 
to the other parties accompanied by a statement of the purpose for 
which the excerpt would be offered. This requirement would be ap- 
plicable both in situations in which documents were submitted in advance 
and those in which documentary material was offered for the first time 
during the hearing. Only the excerpts so prepared would be received 
in the record, thus eliminating the practice utilized in many instances 
of offering the entire document in evidence, for incorporation by refer- 
ence. It is believed that this procedure will require counsel to de- 
termine in advance of the offer of evidence exactly which portions of a 
document are deemed relevant and material with a corresponding 
reduction in or elimination of the offering of irrelevant or immaterial 
portions thereof. It will also avoid problems inherent in incorporating 
the material in the record by reference. Thus, this requirement will 
contribute to shortening the record and to more orderly procedures, and 
will have the further benefit of making the relevant materials readily 
available to the examiner, the agency, and in the event of judicial 
review, to the court. 

This requirement is subject to the safeguard, of course, that the 
whole document from which the excerpt is taken must be made available 
at a reasonable time and place in accordance with established practice 
for such use as may be properly made of it by opposing counsel, which 
presumably would include preparation of additional excerpts for 
presentation in evidence and for use in connection with cross-examination. 


COMMENT ON RECOMMENDATION E. 12 
Expert or Opinion Testimony 
_ Recommendation E. 12. is an extension of recommendation EH. 10. 
Which provides for the submission of documentary evidence in advance 


of hearing and which is intended to achieve the ends of eliminating 
delays and shortening the record in administrative proceedings by 
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affording the parties an opportunity to examine the evidence in advance, 
to organize their cross-examination with respect thereto, and to prepare 
appropriate rebuttal evidence. Recommendation E. 12. reflects the belief 
that expert or opinion testimony and testimony based upon economie 
or statistical data comprise significant areas in which testimony normally 
lends itself to written form, and hence advance submission, and that 
the requirement of advance submission should therefore be made appli- 
cable to such areas to the greatest extent practicable. 

Requiring the advance submission of such testimony in written 
form may not, however, be permissible under section 7(c) of the Ad- 
ministrative Procedure Act in hearings not involving rule making, de- 
termining claims for money or benefits, or applications for initial licenses, 
and it may not be feasible for all agencies or for all classes of proceed- 
ings, but it is intended that each agency should consider adopting the 
requirement wherever it does not conflict with the APA and to the fullest 
extent practicable. In recognition of the possible limitation set by the 
Administrative Procedure Act, the recommendation proposes that the 
agencies adopt a mandatory rule where both practicable and permissible, 
and that they make every effort to secure advance written submission by 
voluntary agreement in those classes of cases in which a firm require- 
ment is not permissible. As in the case of other documentary evidence, 
there may be classes of cases, such as those instituted by a complaint, 
in which other factors, such as the possibility of undue jeopardy to 
either parties’ case by disclosure of evidence, may make the use of the 
recommendation impractical, but it is recommended that in the absence 
of overriding factors the recommended procedures be given the widest 
possible application. 

Paragraph (d) provides a sanction for failure to observe the re- 
quirement of advance submission where a requirement therefor has been 
established. A sanction of this nature is deemed necessary so that each 
party to a proceeding will feel the need to comply and will not be able 
to obtain an unfair advantage by the submission of the written evidence 
of another party without disclosing his own. The sanction, as stated, 
vests discretion in the agency or the hearing officer to assure substantial 
compliance with the rule without unfairly penalizing any party who can 
make a clear showing of good cause for his failure to conform with the 
rule of advance submission. 

Closely related are the problems of the often large number of wit- 
nesses who are to give expert or opinion testimony, and the qualifying 
of such witnesses. The recommendation proposes that efforts be made 
to have the parties! limit the number of such witnesses, preferably by 
selecting one witness or a limited number of witnesses to give opinion 
or expert testimony for all parties or, if such agreements cannot be 
reached, to have groups of parties who believe they have interests in 
common select one witness or a limited number of witnesses to give such 
testimony concerning the ecmmon interests of members of such groups. 
The recommendation that all parties be given timely opportunity by 


1 The term parties, throughout the recommendation, includes the Government 
when it is represented in the proceeding. 
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advance submission of a statement of qualifications of each expert or 
opinion witness to investigate the qualifications of their opposing parties’ 
witnesses is also believed to be in the interest of orderly proceedings 
and shorter records, and would eliminate unnecessary questioning at 
the hearings where attempts to reach agreement on common witnesses 
have been ineffective. Further, requiring the listing of such witnesses 
in advance of the hearing may tend to reduce the number of such wit- 
nesses. 

Paragraph (b) of the recommendation contemplates that the testi- 
mony be reduced to written sworn statements and accepted as evidence 
upon formal offer subject to objections normally recognized by the 
agency conducting the proceeding, but not subject to challenge based 
upon its submission in written form rather than orally. One of the 
purposes of the recommendation is to avoid having repeated orally into 
the record testimony from the prepared statements. The presence of 
witnesses making such statements would, therefore, not be required 
except for purposes of cross-examination, and in the interest of con- 
venience it is recommended that they need not appear unless an advance 
request for an opportunity to cross-examine is made. 

Paragraph (c) is an attempt to achieve shorter records by dis- 
couraging the placing in the formal record of details underlying state- 
ments and exhibits, while at the same time assuring recognition of the 
tights of the parties by the provision that such underlying data shall, 
at the discretion of the hearing officer, be made available for inspection 
by the parties in advance of the hearing and to the extent necessary at 
the hearing for use in cross-examination. 


COMMENT ON RECOMMENDATION E. 13 
Trial Briefs 


See Comment on Recommendation E. 18. 
COMMENT ON RECOMMENDATION E. 14 
Interlocutory Matters and Interlocutory Appeals 


It is believed that some of the delay in agency proceedings is caused 
by the hearing officer’s lack of authority, withheld by rule or by custom, 
to rule upon matters which arise during the course of hearings. Inter- 
loeeutory motions to enlarge, limit or delete issues, for example, might 
well, in some agencies, be directed to and ruled upon by the hearing 
officer who has been ‘‘living with the case.’’ The same is true with re- 
spect to motions to intervene. All agencies should explore the feasibility 
of formulating rules with explicitness of policy sufficient to act as clear 
guides to hearing officers and then delegating to such officers as broad 
authority as possible to rule upon interlocutory matters. 

Considerable delay is also occasioned by liberality in granting in- 
terlocutory appeals from the rulings of hearing officers. Moreover, such 
liberality, with its overtones speaking a lack of agency confidence in the 
hearing officer, places him at a psychological disadvantage in making firm 
tilings. It is felt that the elevation in stature of the hearing officer as 
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expressed in the Administrative Procedure Act is incompatible with a 
liberal practice of granting appeals from his rulings. 

Occasionally, of course, there will arise matters of sufficient im. 
portance to warrant interlocutory appeals or certification to the agency 
by the hearing officer. For example, matters of a substantive nature 
such as motions which if granted could in effect dispose of the proceed- 
ings may fall within this category. In such cases, it is believed that 
appropriate machinery should be established to insure the expedition of 
agency decision. In this connection note may be taken of the practice 
existing at the Federal Trade Commission whereby one member, desig. 
nated as the Motions Commissioner, has been assigned the duty of con- 
sidering all interlocutory appeals and presenting them to the full Com- 
mission together with recommendations as to whether such appeals are 
justified under the rules. 


COMMENT ON RECOMMENDATION E. 15 
Indexing of Records 


Actual experience has clearly demonstrated (Root Refining Co. v. 
Universal Oil Products Co. and the companion case of American Safety 
Table Co. v. Singer Sewing Machine Co., 169 F. 2d 514), that in long 
cases a current daily index of the record, available to all parties, permits 
a more orderly presentation of the case and greatly reduces delay. 

Such an index makes possible the prompt preparation of accurate 
findings and enables counsel to prepare his argument without delay. 
With such an index, no extended time is needed for a study of the record. 


COMMENT ON RECOMMENDATION E. 16 
Cost of Transcripts 


This recommendation is based on the concept that the provision of 
an accurate official record is an integral part of agency responsibility in 
rule-making and adjudicatory proceedings. As in other aspects of ad- 
ministrative procedure, the Government’s responsibility is not limited 
to its own needs but extends to those of the parties and the public. This 
should be reflected in the adoption by each agency of an affirmative 
policy to meet the basic objectives of reasonable promptness and fair cost. 

(a) No legislation is recommended which would restrict the agen- 
cies as to the method of securing the record and transcripts. It is be- 
lieved that the agencies should be left free, as they are under existing 
legislation, to choose between the contract method, the use of Govern- 
ment personnel, or a combination of both. The administrative problems 
of the various agencies differ widely. With adequate information avail- 
able, the individual agencies will be in the best position to decide upon 
the method to use in obtaining transcripts. 

When conventional reporting methods are used, better results in 
terms of cost and service are to be expected if there is available a prac- 
tical choice between the utilization of Government personnel and con- 
tract reporting. Agencies should also be free to avail themselves of the 
benefits of new technological developments. Whatever method is used, 
reappraisal of results in terms of service and cost will be highly desirable 
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from time to time; hence it would be undesirable to give an entrenched 
position to any particular group, skill or mechanical device, or to any 
one method of obtaining them. 

(b) This is a time of fast-moving developments in the field of 
dectronics as applied to recording the human voice, transcribing the 
record, and duplicating the transcription. In such developments, it is 
believed, lies the best hope of ultimately reducing the actual total cost 
of obtaining records and making copies of transcripts available. They 
hold additionally the promise of greater accuracy, a factor of prime im- 
portance in administrative as well as judicial procedures when legal 
rights are involved. 

The exploration recommended should include the feasibility of 
greater use of Government personnel, with proper training, in combina- 
tion with new methods. 

(ec) This recommendation recognizes that the Government’s share 
of the cost of transcript is an administrative cost to be provided for 
normally by appropriation as other such costs are provided. The Con- 
gress has fully recognized this principle in relation to the Federal courts. 

When the agency furnishes to other interested parties and members 
of the public copies of transcripts for which a charge is made, it is 
recommended that the agency be permitted to credit the receipts to its 
own appropriation. This will generally require legislation. Such 
authority to credit receipts is necessary to give to the agencies a real 
choice between the utilization of Government personnel and the contract 
reporting method. For practical purposes this does not now exist for 
agencies which conduct hearings for which the public demand for tran- 
sripts may be substantial. This is because, if the agency itself prepares 
and furnishes copies of the transcripts, any collections from the charges 
it makes must under existing legislation be deposited in the Treasury 
to the credit of miscellaneous receipts and cannot be credited to its 
appropriation. 

(d) This recommendation is based upon a detailed analysis of the 
reporting contracts of the agencies for fiscal year 1954, as well as testi- 
mony from representatives of the agencies and of reporting companies. 
The contract reporter system is now utilized by the larger regulatory 
agencies to the virtual exclusion of other methods. 

When there is likely to be a substantial demand for copies of the 
transcript, the Government under the contract system can generally 
obtain copies for itself either free or at reduced cost, or may even receive 
abonus. This practice is necessarily at the expense of other purchasers. 
Moreover, when the price is tied wholly to the unpredictable demands 
of private parties, the speculative risk to the contractor is increased and 
must be reflected in over-all price. 

The bonus system is believed to be particularly unjustified in prin- 
tiple. The official record of administrative rule-making and adjudicatory 
procedures is too essentially a governmental function to be awarded as 
& concession to the highest bidder. The practice of awards on such a 
basis, moreover, may well diminish the agency’s concern with price and 
service to others. 
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The distribution of the cost of transcripts is only a part of the more 
general problem of all costs of administrative proceedings, and the prin. 
ciple of a fair share of a fair cost is applicable. Particularly where the 
Government appears in the role of a party litigant before a hearing 
agency, it should as a party to the proceeding pay at rates comparable 
to those charged to other parties, even though the hearing agency as such 
may receive its copy or copies free. This is the principle followed in the 
Court Reporter Act of 1944. It is recognized of course that there may 
be proceedings the cost of which, in whole or in part, should be assessed 
against the parties, and there may also be proceedings in which certain 
parties should be furnished copies free of charge. The recommendation 
is not intended to preclude variations which reflect controlling over-all 
policy. 

If, however, for any proceeding only private purchasers of tran- 
scripts are to be charged, the fixing of rates should not be left wholly 
to the contractors. Maximum charges should be set in the specifications 
for all schedules of service reasonably required. 

In any case, the basis on which the award is to be made should be 


stated clearly. This is necessary for a proper operation of the competi- 
tive bidding system. 


COMMENT ON RECOMMENDATION E. 17 


Uniform Printing Practices for Agency Rules 


These recommendations were a by-product of the studies devoted to 
determining the feasibility and desirability of developing uniform rules 
of procedure for Federal administrative agencies. 

When existing rules were brought together for purposes of analysis 
and comparison, it was apparent that some agencies were largely follow- 
ing their own tastes as to numbering, citation, and printing practices. 
Some uniformity had been attained in recent years through imitation 
of the official form prescribed for the Federal Register and Code of 
Federal Regulations. Further study disclosed that lack of similarity in 
form between rules separately published by the agencies and the same 
rules as published in the Federal Register and Code of Federal Regula- 
tions, led to unnecessary confusion and delay in administrative pro- 
ceedings. 

Similarly, the practice of citing to unofficial prints, instead of uni- 
formly citing to title and section of the Code of Federal Regulations, 
led to needless uncertainty at various stages-of such proceedings. 

Study of the procedural benefits flowing from uniform identification 
and uniform citation of rules, revealed an important collateral benefit 
attainable through the adoption of uniform printing practices. By 
setting type for the printing of a given rule only once, and thereafter 
relying on direct or photographic reproduction from that single master 
copy, it is possible not only to attain perfect uniformity, but also, as an 


important collateral, to achieve savings in printing costs ranging between 
52% and 97%. 
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COMMENT ON RECOMMENDATIONS E. 13 and E. 18 through E 22 


Trial Briefs Practice Manuals 
Attorney’s Manual Lawyer's Institutes 
In-Service Training Conferences With Agency Bar 


These recommendations resulted from a study of the question as to 
how a more adequate preparation of cases could be accomplished and 
dilatory tactics eliminated or at least reduced to a minimum. It was 
felt that a case thoroughly prepared and in which a course of procedure 
was clearly charted in advance of trial would of necessity result in a 
better record and a shorter presentation and thereby reduce delay, ex- 
pense and volume of record. 

When a case has been carefully and thoroughly prepared in advance, 
there is usually no occasion for counsel to indulge in dilatory tactics. 
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Highlighting the President’s Conference on 
Administrative Procedure 


By CommMiIssionER HuaH W. Cross 


When I received the invitation to share this program with my most 
esteemed friend, Judge E. Barrett Prettyman of the United States 
Court of Appeals, for the purpose of highlighting the results of the 
recent President’s Conference on Administrative Procedure, it came 
as a distinct honor and it seemed to imply that I was to discuss with 
you the phase of the Conference that created the most controversy and 
oecupied the major portion of the debate; namely, the future status of 
hearing examiners under the Administrative Procedure Act. Since 
the proponents for elevating the status of this group of hearing officers 
have been more vocal in their own behalf, I will present here the view- 
point of our agency which is charged by Congress for administering the 
Interstate Commerce Act and 47 Related Acts in fostering the highly 
competitive field of interstate surface transportation. 

The Interstate Commerce Commission, created by act of Congress 
in 1887, is the oldest and largest of the Federal regulatory commissions. 
It is one of the commissions often referred to as an ‘‘Independent’’ 
governmental agency. It can recommend to Congress but it has no 
power to initiate or to determine new policies of government. In theory 
itis an arm of the Congress in the exercise of specific powers vested in 
it by law to regulate interstate transportation. In addition to its many 
administrative duties, it exercises both quasi-legislative and quasi- 
judicial functions. 

The Commission is charged with regulating transportation by 
railroad, motor carriers, water carriers, freight forwarders, and pipe 
lines, in interstate or foreign commerce, and the carriers engaged in 
these activities. Its duties include regulation and control of such 
carriers with respect to the provision of adequate service, the establish- 
ment of reasonable and non-discriminatory rates, fares and charges for 
such transportation, and for accessorial services furnished in connection 
therewith; control over the issuance of securities by carriers; under 
Section 5a, Reed-Bulwinkle Act, determine the lawfulness of applications 
of two or more carriers to maintain rate bureaus, or associations, in the 
promulgation of tariffs of rates, fares or regulations relating to their 
rate and traffic matters; voluntary refinancing and reorganization of 
railroads ; the reorganization of railroads under Section 77 of the Bank- 
ruptey Act; the issuance of certificates of public convenience and 
necessity for the construction and abandonment of railroads; certificates 
of public convenience and necessity and permits for the establishment 
of motor carrier, water carrier, and freight forwarder services; and 
many other duties too numerous to here mention. The performance of 
these duties requires specialization in these various fields. Hearing 
examiners in performing these assignments are the eyes and ears of 
the Commission and act initially as its spokesmen. 


Before the Association of the Bar of the City of New York on March 17, 1955. 
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From the passage of the Hepburn Act in 1906 to June 11, 1947, 
when Section 11 of the Administrative Procedure Act became effective, 
the Commission used its examiner staff interchangeably in the hearing 
of cases, in the preparation of reports, and in the performance of other 
work in relation thereto. On June 11, 1947, the Commission established 
two corps of examiners. To one group, designated as hearing examiners, 
it assigned the duties of conducting hearings, preparation of proposed 
or recommended reports and orders, and other matters not inconsistent 
with their duties and responsibilities as hearing examiners. The second 
group, described as non-hearing examiners, independently reviews 
reports and orders, and after an analysis of the record and consideration 
of the briefs, exceptions, other pleadings, and oral arguments, if any, 
submits to the Commission or to a Division thereof a draft of report 
which may affirm, modify, or reverse the examiner’s report. In addition 
to these duties this group of examiners independently assist the Com- 
missioners in research and briefing. In the evaluation of the services 
of the hearing and non-hearing examiners, it is the judgment of the 
Commission that the status of the two groups should be maintained 
on a basis of parity. 

As of December 31, 1954, there were 107 hearing examiners and 
110 non-hearing examiners on the rolls of the Commission. The Com- 
mission employs more than 37 percent of all hearing examiners in the 
Federal service. Its formal proceedings aggregate something like 3,200 
per year, the majority of which are conducted by hearing examiners. 
This volume is far more than that of any other agency and probably 
is equal to that of all other agencies combined. 

So much as a historical resume of the performance of the functions 
of an agency as the Interstate Commerce Commission which I have 
cited to illustrate the vital stake our Commission had in this Conference. 

The President in his call of the Conference on Administrative Pro- 
cedure stressed that it was to consider ways and means of alleviating 
the excessive delay and expense and unduly voluminous records that 
so often characterize federal agency proceedings today. 

Subsequent to its first plenary sessions, the Conference named eight 
working committees. As the studies progressed it became evident that 
the issues before the Committee on Hearing Officers were to overshadow 
the problems before the other committees. This Committee submitted 
two reports, one by the Kintner Group of four members, and the other 
by the Lester Group, also of four members. 

The Kintner Group recommended that the Federal Office of Ad- 
mistrative Procedure, when created, in addition to its other duties, assume 
the responsibility for the recruitment, qualification, compensation, 
tenure, retirement and administration of removal proceedings and for 
‘‘constantly guarding against any encroachment upon the independence 
of hearing officers or upon the integrity of the administrative process.” 
From a list of currently qualified hearing officer candidates an agency 
would select the name of a person and this name would be transmitted 
to the President for appointment. In effect the jurisdiction of the Civil 
Service Commission over the hearing officers would be repealed and a 
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new administrative arm of the Government would assume jurisdiction. 
It recommended that hearing officers be assigned to their respective 
agencies but that reasonable provision be made for exchange or transfer 
in accordance with the fluctuating requirements of the various agencies. 
A further recommendation was that a single grade of compensation 
would be established in each agency and that the Office in the future 
would give consideration to the advisability of instituting a one-grade 
system throughout the Government, with a high level of compensation. 

The most important recommendations of the Lester Group are 
that the career-merit system provided by Section 11 for selecting hear- 
ing examiners be retained, and that the administration of the entire 
hearing examiner program be lodged in a new Bureau of the Civil 
Service Commission. As this Group sees it, Congress in Section 11 
protected the hearing examiner program against the very evils of political 
pressure which it believes lurks in the Kintner Group proposal. 

The Lester Group urged the continuance of the present practices of 
recruitment on an open competitive basis and concentrated on the most 
likely source of qualified applicants both in and out of Government. In 
addition it recommended that a current competitive register of candidates 
for appointment be established at least every two years; that selection 
for appointment be limited to either the promotion, transfer, or rein- 
statement of hearing examiners or the appointment of persons from such 
register. This group, like the Kintner Group, recommended a single 
classification and salary grade within each agency with a high level of 
compensation. 

I must emphasize that it is the members of the Commissions and 
Boards, and Secretaries of Departments, rather than hearing examiners, 
who are responsible for the administration of Federal regulatory 
statutes. It should be assumed that these heads, appointed by the 
President with the consent of the Senate, are honest men striving to 
protect both the public interest and private rights. Technically, to the 
extent that they are deprived of control of administrative proceedings 
before them, they should not be held accountable for results; neverthe- 
less the finger of responsibility would be pointed at them and not at 
their subordinates. 

Hearing examiners should be independent only in the sense that 
they should be entirely free to make honest findings on controverted 
issues of fact, findings which will be accorded weight particularly where 
matters of credibility are significant. Where the evidentiary facts are 
essentially undisputed and on questions of law and policy, agencies are 
and should be completely free to substitute their conclusions for those 
of hearing examiners. In turn hearing examiners should apply in their 
decisions the established views of the agency on matters of law, policy 
and procedure. To maintain a corps of examiners independent of the 
agency would constitute a staff of hearing examiners that would create 
chaos in the administrative process. 

The recommendation of the Kintner Group of a provision for 
rubber-stamping with a Presidential appointment the agencies’ selections 

a hearing examiner register is unsound. The ministerial or 
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rubber-stamping functions should not be imposed upon the busy Pregi- 
dent. Neither from a legal or political viewpoint should he be required 
to assume responsibility for personal appointments when such are not 
the fact. To give to hearing examiners who already in effect have 
practical life tenure the added prestige of a Presidential appointment 
would increase in a subtle way the status of hearing examiners in relation 
to the agencies who employ them. Unless we are prepared to embark 
upon a deliberate program of shifting power and responsibility from 
the agencies, we should avoid giving to examiners a prestige comparable 
to or perhaps more favorable than that of the members of the agency 
appointed at the pleasure of the President for fixed terms who in the 
final results are chargeable with the statutory responsibility. 

The Conference adopted the recommendation of the Lester Group 
to retain the administration of the hearing examiner program in the 
Civil Service Commission under Section 11 and that the Commission 
establish a new Bureau of Hearing Examiner Administration. At a 
subsequent session of the Conference the supporters of the Kintner plan 
again brought up the issue on a motion for reconsideration and this motion 
failed. It was made evident, however, that the Kintner adherents would 
not accept a final defeat but would renew their efforts if and when 
a later Conference might be called and further that they would seek to 
prevail upon the Congress to exalt the hearing examiner status by 
legislation. 

The Civil Service Commission has already eliminated all but the 
three top grades for hearing examiners. The debate before the Con- 
ference considered specifically whether it was practical or wise to 
remove from hearing examiners the incentive motive which governs 
most of our endeavors in this land. In our Federal system leaving 
aside policy-making jobs with limited tenures we have removed the 
incentive of financial advancement only from Federal Judges. The 
Conference weighed whether we can ever bring to the position of the 
hearing examiner, with a status less than that of the agency heads, such 
prestige as will replace ambition for advancement. 

The Committee’s proposals, as well as the Civil Service Com- 
mission’s past administration of Section 11, assumed that the best way 
to recruit hearing examiners is to hire mature and experienced lawyers. 
Both assumed, without proof, that successful and mature lawyers with 
extensive litigation experience will be willing to take hearing examiner 
jobs at an actual or prospective loss. Both assumed that litigation 
experience will outweigh the technical issues confronting the agencies 
and that technical issues are no different from the issues of fact and 
law before trial courts. Both proposals rejected the experience of the 
agencies that in most cases the best results can be obtained by hiring 
able younger lawyers in lower salary grades, training them gradually 
in the simpler cases and advancing them in compensation and responsi- 
bility of assignments as they acquire experience and judgment, thereby 
making such training service a basis for qualifying as hearing examiners. 
Before our Commission there is a great disparity between a simple 
application for limited operating rights which perhaps may not be 
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contested and which can be disposed of under our rules relating to 
shortened and modified procedure as contrasted to a prolonged rate 
case. Even our judicial system is graduated into many steps ranging 
upward from justice of the peace and small claims courts. 

A uniform salary range would result in too high pay for the young- 
est examiner and too low pay for the best qualified examiner and would 
encourage feather-bedding practices for the mediocre examiners. There 
was agreement that salary levels are too low in the federal service and 
that the salary range of hearing examiners based upon grades should 
be in the upper brackets somewhat less than section chiefs and lawyers 
with the rank of general counsel of an independent regulatory agency. 

An amendment was offered by Mr. Robert Ginnane of the Office of 
the Solicitor General to reject the Committee recommendation for a 
single salary grade. This prevailed by a close vote and the Conference 
approved one or more salary grades in each agency, the recognition of 
the divergence of the agency functions, and the desirability of recruiting 
at lower grades with promotions and increases in compensation on merit. 

The protagonists who would destroy as being outmoded the time 
tested principles of administrative law as evolved over the years by the 
independent agencies would substitute untested theories in a new bill 
of fare before the 84th Congress. Bills will be offered which will pro- 
pose: (1) The creation of an administrative court to hear and dispose 
of cases now handled by quasi-judicial agencies such as the F. C. C., 
§. E. C., F. P. C., I. C. C. and other agencies employing hearing exami- 
ners. (2) The transfer of hearing examiners from their particular 
agencies and from other civil service jobs to an independent office to be 
headed by a Chief Hearing Commissioner. The examiners would be 
renamed Commissioners or Administrative Judges and would have a 
status similar to that of Federal Judges. Theoretically in our case, an 
examiner not only would be expert in all matters pertaining to trans- 
portation but he would also be expected to be able and qualified to hear 
and expeditiously dispose of issues within the entire scope of the dele- 
gation of power. 

These changes if enacted would eliminate the administrative agen- 
cies and would substitute administrative courts staffed by hearing exami- 
ners who would be elevated to the rank of administrative judges inferior 
only to the present federal adjudicatory system. It is our view that the 
administrative agencies are not and never have been mere inferior courts 
or that courts are superior administrative agencies. We think there is a 
basic difference between the two. It is true that one of the reasons for 
establishing administrative agencies was the technical knowledge and 
skill required to deal with certain matters but it is not true that ad- 
ministrative agencies were intended to be specialized courts. The Inter- 
state Commerce Commission was directed to use its legislative, judicial, 
Investigative and executive powers in the regulation of transportation 
with the view of bringing about the results stated in the National Trans- 
portation Policy. These objectives include the development and main- 
tenance of a transportation system capable of meeting the needs of the 
commerce of the United States, of the postal service and the national de- 
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fense. The decisions which the courts have called findings of fact within 
the exclusive province of the Commission include not mere issues as to 
whether a person committed an act or whether a certain physical fact 
exists, but also involve the exercise of the highest judgment and dis. 
eretion such as whether certain rates are or in the future will be just 
and reasonable; whether a given relationship between rates applying be- 
tween certain points or on certain commodities are prejudicial to certain 
points or commodities and preferential of others; whether additional 
carrier service is required in the public interest or whether the addition 
of carriers in a given area would be destructive of a sound and efficient 
carrier service. 

Legislating according to abstract concepts such as unification of all 
the agencies into a single court rather than according to the require- 
ments of specific subjects cuts a swath of uncertain width through the 
statutes, creating confusion in the minds of the general public as well 
as within the agencies as to when and to what extent existing statutes 
remain effective and when and to what extent they have been superseded. 
The Interstate Commerce Act and other Acts administered by the Com- 
mission were enacted and procedures were prescribed therein upon a 
consideration of the particular matters involved. There was a considera- 
tion of the transportation problem, its urgency, its importance, and the 
procedure required to attain the desired ends. We do not suggest that 
these procedures should never be changed (we frequently recommend or 
make changes), but it seems that these changes should be made only 
when clearly in the public interest and only upon a closer contact with 
the administrative problems and the specific ends desired rather than to 
attempt a broad philosophical enactment determining and defining 
justice for all procedural situations that may arise. 

In the absence of any public demand what has happened to cause 
such a sudden revolt by some interests against the time honored pro 
cedures of these independent regulatory bodies? To the proponents who 
suggest a change by the abolition of the agencies, I would ask two ques 
tions. In what respects have these agencies failed in carrying out the 
duties vested in them by the Congress? Where in the Government 
service can you get so much for so little? 
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What Price Regulation? 


By CommMissiIonER ANTHONY F. Arpatra * 


Nowadays it is customary for those who enter a business or pro- 
fession to receive ‘‘orientation.’’ In view of the fact that you gentlemen 
are already engaged in railroading and have just completed a course of 
studies intended to perfect yourselves in your chosen field, perhaps what 
we should have is some ‘‘re-orientation.’’ In other words, we should 
inquire just how transportation as a whole, and railroads in particular, 
fit into today’s social and economic scheme. 

We can start by saying that it does, in fact, occupy a unique place 
in our economy. I do not have to tell you that it is highly competitive 
and, in spite of that fact, is regulated and that, ordinarily, competition 
itself is a pretty good regulator of price and service. It became regu- 
lated a long time ago. Have conditions changed since that time so that 
its need has passed? If not, is the present scheme and pattern of regu- 
lation effective ? 

Before we can answer these questions, we must set the stage, so to 
speak. Contrary to popular belief, railroads, even in the beginning, 
were never brought under Government control as a strict monopoly. 
Congress recognized that transportation was competitive in 1887 and 
also in 1940 when it enunciated the present Transportation Policy. In 
1887, as in the intervening years when important amendments were 
written, the act was intended to maintain for this growing nation a trans- 
portation system free of destructive competitive practices between indi- 
vidual railroads, as well as abuses by them as a group. In 1887, the 
economy of this country was dependent on railroads. It still is. 

Then later, in 1940, due to the widening of competition by the de- 
velopment of motor transport, Congress, by its declared policy, intended 
the nation’s railroads to be, and to remain competitive, on a fair basis, 
not only between themselves but also with other forms of transportation 
which had been placed under regulation. Naturally, it was anticipated 
that the original pattern of the movement of traffic would change and 
that there would be some shift in volume to the newer forms of transport, 
but overall it was considered necessary in the public interest to have all 
components of our public transportation system grow and prosper within 
the aegis of the regulatory process. 

No one will deny that there has been keen, even bitter, competition 
between regulated carriers. However, the shifts in the portions of traffic 
handled by the various forms of regulated transportation due to normal 
economic needs and pressures over the last 20 years have not been 
ruinous. Although the job has been trying and complicated, the Com- 
mission has served the stated purposes of the Act. It is not true, as is 
sometimes charged, that the I. C. C. apportions traffic between competing 
forms of transport. It has allowed to shippers the lowest competitive 
rate consistent with its mandate to keep transportation sound. By 
allowing as much flexibility as possible to each, as conditions warranted 
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and so far as the law it administers would permit, transportation has 
been kept on keel and has not floundered. All has not been perfect. The 
problem has been complicated—yet, essentially, has been manageable, 

Now, I must admit that it is extraordinary for a competitive busi- 
ness to be regulated. But common carriage, even at common law, has 
been considered to have obligations beyond those of strictly private busi- 
ness. In a country as dependent as ours on transportation, there was 
strong reason to implement these original legal concepts in order to in- 
sure the nation’s strength and efficiency. 

It is, of course, recognized that under usual conditions it is abso- 
lute monopoly which permits an industry to become arbitrary in its 
practices and charges to those dependent upon it. Hence the unques- 
tioned need for the regulation in such instances. And, where true public 
utilities are involved, as in the case of gas, electric, telephone and water 
companies, regulation is rigidly applied. In return for complete regu- 
lation over the price they can charge and the services they can provide, 
such utilities are allotted a defined area in which they enjoy a shelter 
against competition. Incidentally, this being so, their return on invest- 
ment can be measured and assured with some degree of accuracy and 
their opportunity for growth is, within those defined limits, unhampered. 

Regulated carriers have not now, and never have had, any of these 
assurances. This is quite a difference. But it is not a one-way street 
by any means. In return they are allowed a freer play of managerial 
discretion than true public utilities (although I know that there is some 
dispute about this). But, more importantly, they receive many pro- 
tections which other business does not have. For example, by reason of 
the exclusive jurisdiction of the Commission over many activities, car- 
riers are protected from the harassment of much litigation which would 
arise if the common or statutory law applied to them and they are 
assured of consistency in treatment respecting such private rights. 

Furthermore, regula*ed carriers are exempt from interference by 
the Federal Trade Comraission, the Anti-trust Division of the Depart- 
ment of Justice, the Securities and Exchange Commission and other 
agencies which normally govern the activities of other businesses. 

Not to be disregarded are many other specific protections of the 
Act. I will only mention a few, such as, the restraints against the un- 
warranted use of information; joint use of tracks and terminals; the 
refusal of connecting railroads either to route traffic over each others’ 
lines or to combine against others; and the failure to supply cars, or to 
supply them only on extortionate terms, etc. Railroad operations are 
insulated against unreasonable practices and discrimination. In addi- 
tion, there is available to them the opportunity for obtaining immediate 
relief from rates which are destructive by virtue of the Commission’s 
power of suspension. I wonder what they would do without it. In other 
words, the railroads and other carriers are protected against ruinous 
“‘basement store’’ practices and unethical or ruthless conduct of those 
competitors over which the I. C. C. has jurisdiction. I’m afraid that 
the abolition of regulation, or the substantial emasculation of the Act, 
would create more problems for carriers than they realize. 





l 


PERSE BSE 


APRIL, 1955 661 





It may sound like hearsay to the proponents of deregulation, but the 
truth is that regulation, in addition to benefiting the public, has been 
beneficial rather than detrimental to the carriers themselves. They know 
that the same legislative restraints, which some of them regard as 
shackles of their freedom of managerial discretion, are, in turn, a pro- 
tective armor shielding them from the damage of uncontrolled and, at 
times, vicious competition among themselves. That this is so is evidenced 
by the hotly contested proceedings currently before the Commission, 
involving clashes of interest between carriers of the same type. 

At this very moment there are cases pending before the Commis- 
sion which illustrate this forcibly. These are matters in which railroads 
are the only adversaries. They involve proposed reductions in rates 
to markets drawing traffic from different territories, ports and produc- 
tion centers in which millions of dollars of revenue are at stake. There 
are Others which concern the efforts of smaller railroads to compel con- 
necting lines to participate in through routes and joint rates, so that 
they may not be completely foreclosed from sharing in traffic. There are 
also complaints seeking the equitable division of revenues from joint 
rates. Investigation and suspension proceedings, growing out of pro- 
tests by some railroads against other roads’ proposals to reduce their 
rates, arise regularly. These controversies, with a tremendous volume 


‘of traffic and large sums of potential revenue at issue, demonstrate that, 


not only is regulation important to railroads, but also that they con- 
stantly use and need the protection of the Act. These are not matters 
which are initiated by the Commission. In them the railroads come to 
w for relief and redress. If regulation were ‘‘outmoded”’ or ‘‘archaic,’’ 
we wouldn’t be quite so busy since there wouldn’t be so much occasion 
for the services of the Commission. 

Of course, there are also the controversies between railroads, motor 
and water carriers. But while competition between regulated carriers 
is intense, their real struggle is shaping up as a conflict, not so much 
between regulated forms of transportation, but between all of them, on 
the one hand, and unregulated carriers and exempt operations, on the 
other. This, in my mind, constitutes the important weakness in the 
present scheme of things. 

I don’t think that in 1940, Congress, or anyone else for that matter, 
foresaw, or could have foreseen, that regulated transportation would 
become subject to serious, unbridled competition from without, that is, 
from the wnregulated types of transport then existing, or variations of 
it since devised. I think Congress in 1940 gave great weight to the 
bona fides of operations left outside of regulation and considered them 
to be a minor factor in the picture. 

The innocent little seed of exempted transportation service left 
outside of regulation in 1940 has taken root and flourished, so that by 
now it is growing into a major feature of transport. Not only has this 
development created difficult problems from a regulatory point of view, 
but the significant and commendable objective of regulating transpor- 
tation in the first instance is losing some of its focus. Ultimately it can 
Place the very aims of the regulatory program in jeopardy. 








I. C. C. PRACTITIONERS’ JOURNAL 





Already some people are asking: Is there any point in striving to 
keep a dwindling proportion of the national transportation service under 
control? Is a major purpose of the regulatory process, which is to 
maintain and promote healthy public transportation, being thwarted! 
If so, what justification is there left for its continuance? These ques. 
tions require careful, thoughtful consideration and the facts should be 
appraised in an unbiased spirit of examination and inquiry. 

According to various estimates (no reliable figures being available) 
only 60 to 65 percent of the entire transportation requirements of this 
nation is being performed by carriers now under the jurisdiction of the 
Commission. If this is true, it won’t take long at the present rate of 
popularity of exempted movements to bring it down still further, espe- 
cially since the field of exemptions seems to be constantly expanding 
through interpretation by the courts. Then, what? 

It is possible that if transport trends continue as they have during 
the past decade, we will be faced with the anomalous situation in whieh 
regulation, rather than being the instrument for the protection and 
preservation of public transportation, will be unwittingly helping to 
destroy it. It is not unreasonable to expect that those who are rendering 
transportation service outside the pale of regulation will be able to make 
greater and greater inroads upon the field of public transportation, the 
weaker it becomes. ; 

As of now, unregulated carriers can range over the highways and 
by-ways of this country at will, unhindered by any control over terri- 
tory, service or price. They are spared from record keeping and report- 
ing requirements. They don’t have to collect transportation taxes; they 
are free from obligation to take all kinds of freight. They are, by law, 
subject only to safety rules. Otherwise they are completely unrestricted. 

On the other hand, regulated carriers have to file and publish rates, 
keep books and records, operate over fixed routes, take all freight when 
offered within the limits of their facilities, and maintain and operate 
passenger equipment and schedules, whether patronized or not. Further- 
more, they are, by virtue of their regulated status, subject to administra- 
tive problems and expense which unregulated carriers escape. 

Some rather bold and extraordinary innovations are taking place 
in the area of unregulated operations. As an illustration of the type of 
thing that is going on, here is an advertisement which appeared very 
recently in the classified section of a leading newspaper: 


TRUCK OWNER-OPR. 


MAN (white) with tractor, to pull company-owned trailers between 
Balto. & Washington performing local pickup & delivery service, 
on hundred weight bases. 


Furthermore, unregulated carriers now assert a status of their own 
demanding protection under the Act although they are not subject to it. 
It has now reached the point where they seek to use the machinery of 
the Act to advance their own interests. 

Last July, for example, a wholesale distributor protested reduced 
rates filed by railroads on refined petroleum products. He carried gas0- 
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line to his own storage tanks in private vehicles. He was prospering 
because others, not so fortunately situated, were paying the scale of 
rates previously maintained by common carriers. He objected to the 
proposed rates since they would cut down his advantage over his com- 
petitors who were dependent upon public transportation. 

Last December the railroads filed reduced rates on dried fruits from 
the Pacific Coast to the East in order to attract some of this traffic. This 
rate was protested. By shippers? Of course not. Shippers don’t object 
to reductions. By intercoastal water carriers? No. By motor common 
carriers? No. By motor contract carriers? Wrong again. The only 
protest filed against these rates was by a truck broker who solicits busi- 
ness for non-regulated, itinerant trucks. The basis of his protest was 
that the proposed rates ‘‘contravened the transportation policy.’’ He 
took the position that such reduction would force him and his corps of 
exempt trucks to reduce their prices; and that this would result in 
“destructive rate war or destructive rate-making practices!’’ What pub- 
lie interest was being served here? None, of course. On the contrary, 
considerable damage is being done by these itinerants. The stability of 
rates and reasonable rate relationships, so essential to industry and busi- 
ness, are being undermined by this type of activity. 

Transport operations which are exempt from regulation are un- 
questionably profitable to the individuals who use them. But they do 
not serve the welfare of the country. Cynics may say, ‘‘Why is this 
Wrong? These people are private enterprisers and should be en- 
couraged.’’ But regulated carriers are also private enterprisers. The 
question then is: At what point does private enterprise become affected 
with the public interest? Certainly, one group of carriers should not 
be permitted to operate wholly uncontrolled and the other wholly regu- 
lated, when both are transporting the same commodities for hire. 
Basically, treating one segment of for-hire transportation differently 
than any other is difficult to justify. This disparity in the application 
of the law does violence to the concept which originally foreed regu- 
lation—the public interest. 

The real stuff upon which advocates of deregulation can feed is 
found in such discriminatory treatment. As the law now stands, we 
tamnot defend carriers against this kind of competition. It is not 
wurprising, therefore, that they would scuttle present regulation in their 
blind resentment against being bound while this type of competition is 
free. And, in this resentment against trucks, they do not distinguish 
between regulated motor carriers and those who are unregulated. Yet, 
of the more than nine million trucks and truck-tractors registered in 
this country, only about 3 percent are operated by certificated carriers. 
Not an impressive percentage, even though the grand total includes 
delivery trucks, milk, bakery, florist, ‘‘wagons,’’ dump trucks, 

_The important purpose of our body of transportation law is to 
Maintain and preserve, as the backbone of the nation’s transportation, 
an adequate system of common carriage. It cannot be served by an 
Wequal competitive struggle which can become chaotic and futile. 





664 I. C. C. PRACTITIONERS’ JOURNAL 





Since this country cannot afford a breakdown of our public transportation 
system, the alternative would be government ownership with the 
inefficiency and tax burdens which we know, from the experience of other 
countries would follow. 

A legalistic and short-sighted argument may question whether 
public transportation is of such vital importance that it should be treated 
with solicitude. Even if such an argument could be made to apply to 
normal conditions, it certainly would fail to carry conviction in time 
of catastrophe, emergency, or war. We cannot allow our transportation 
system to wither in untroubled periods with the smug assumption that 
it can be restored to vigor by a few strokes of the pen. In the event 
of a national emergency the country needs organization, equipment and 
personnel, trained in the movement of huge quantities of men and goods 
with efficiency and dispatch. We are spending billions to prepare our- 
selves for just such emergencies in other respects but are neglecting the 
most important instrument of defense—the efficient mass transportation 
of goods and people. 

A pretty good test of the importance of public transportation arose 
last summer. We had severe drought in certain areas. Hay was needed 
for cattle. Upon which carriers did the Government call to relieve the 
distress of the farmers? Not the unregulated trucks who claim to be 
so important to agriculture, but the railroads. And, at reduced rates! 
The significance, even the irony, of this situation should not be missed. 
I’m pretty sure that if the itinerant and exempt carriers, who justify 
their operations in the name of the farmers, could have done the 
emergency job, they would have used this occasion as a glorious oppor- 
tunity to prove it. 

These are the aspects of transportation which should be studied 
and debated dispassionately. As you know, the Commission operates 
only within the bounds of existing law. It does not legislate. It can 
only recommend. The solution to this complex and troubling problem 
is not easy at the present time. Serious legal questions, such as, vested 
rights, constitutional guarantees of the rights of individuals, the funda- 
mental philosophies of a free democracy, and other issues between public 
and private rights, are involved. These, only the legislative branch 
can attempt to resolve, and only the courts can finally determine. Unless 
and until conflicting interests are willing to exercise some statesmanship, 
the legislative problem will be a difficult one. 

It must be admitted that the railroads, as well as other regulated 
carriers, are not helping to identify the real problem. The use of 
gimmicks or advertising techniques implying that regulation is re 
sponsible for all their ills, certainly doesn’t put the spotlight on anything 
specific. In fact, they serve no practical purpose, except to reflect the 
frustrations of regulated carriers. They do, however, generate a lot of 
suspicion and opposition from the public, who suspect that the hidden 
purpose of the railroads is to kill off shippers’ basic protections under 
the Act and not to improve particular bections of the law. 
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I cannot predict what will be done, but the obligation of those of 
us who are in a position to know is to report the facts which are placing 
our public transportation system in danger. 

The time is not too far distant when a decision will have to be made 
one way or the other. * * * The people of this country must make up 
their minds. Do they want an efficient, adequate, national public trans- 
pertation system? If they do, then they should direct their actions 
toward its accomplishment. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroor, Jr. 
Chairman, Memorials Committee 


Richard D. Chase, Mgr. Transp. Dept., Boston Wool Trade Associa- 
ti, 263 Summer Street, Boston, Mass. (1-13-55). 


Harold F. Cholet, 920 Twining Place, Webster Groves 19, Mo. 
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STATE TAXATION OF INTERSTATE TRUCKING AND THE 
RECIPROCITY PROBLEM * 


Letter of Transmittal and Summary 


HovusE oF REPRESENTATIVES, : 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, = 
Washington, D. C., January 17, 1955. ~ 


Hon. J. Percy Prisst, 

Chairman, Committee on Interstate and Foreign Commerce, 

House of Representatives, Washington, D. C. 

Deak Mr. Priest: On August 10, 1954, the Committee on Inter. 
state and Foreign Commerce directed its staff ‘‘to obtain all the factual 
information possible, pro and con, that may have a bearing’’ on Hous 
Resolution 407 (83d Cong., 2d sess.). 

This resolution authorizes and directs the committee to conduct 
a full and complete investigation and study of the barriers. to the free 
flow of interstate commerce on the highways which result whens 
State unilaterally refuses to grant reciprocal exemption from State 
taxes and fees to out-of-State trucks. Particular reference is made 
to the refusal of the State of Ohio to grant reciprocal exemption from 
its axle-mile tax. The resolution further provides that in conducting 
this investigation and study, the committee shall consider the follow- 
ing items: (1) The character and extent of the barriers to the free 
flow of interstate commerce on the highways which result from such 
actions; (2) the effect of such refusal by the State of Ohio upon all 
methods of transportation, particularly upon interstate truck trans 
portation; (3) the effect of such actions upon business and consumer 
prices; and (4) the best means and methods available to the Federal 
Government to promote the preservation and expansion of reciprocal 
agreements between all States in the field of interstate truck trans 
portation. 

In accordance with the committee’s directive, I have prepared a 
fact-finding study relative to House Resolution 407 and submit it 
herewith. This study is based on statements submitted to the committee, 
and other pertinent information and reports. It may be s i 
as follows: 


Mileage Taxes 


House Resolution 407 is concerned principally with mileage taxes 
on trucks. Accordingly, a detailed study has been made of such taxes. 
The study also includes mileage taxes on buses in order to give a com- 
plete statement of all mileage taxes on motor vehicles. 

Mileage taxes were enacted because the several States, in seeking 
sources of additional revenue for the maintenance and construction 
of their highways, were of the opinion that certain classes of motor 
vehicles were not paying their fair share of the cost for the support of 
the highways when they paid only the required registration fees and 


* Staff Report to the Committee on Interstate and Foreign Commerce, House 


of Representatives, 84th Congress, Ist Session on H. Res. (83d Congress, 2nd 
Session). 
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gasoline taxes. The imposition of such mileage taxes, the States an- 
ticipated, would help to distribute the highway cost burden more 
equitably among the various classes of highway users. 

This study shows that 19 States (including the District of Columbia) 
impose mileage taxes on motor vehicles carrying property and/or 
passengers in addition to the registration fees on such vehicles. Thirteen 
of these States impose a mileage tax on property carriers, and 17 States 
impose a mileage tax on passenger carriers. Only 11 of the 19 States 
levy such taxes on both property and passenger carriers. Some of these 
States grant reciprocal exemption to out-of-State motor vehicles from 
the payment of these mileage taxes. Some States do not grant such 
exemption. 

In addition to the 19 States, there are 6 States which give the 
vehicle owner a choice of paying a mileage tax in lieu of the registration 
fee. 

The mileage taxes usually take the form of a tax on ton-miles, 
vehicle-miles, axle-miles, passenger-miles, or passenger-seat miles. In 
1953, those States which reported tax receipts from these sources 
reported total receipts of $34,139,000 from such taxes. 

Eleven States which had enacted mileage taxes in the past have 
repealed such laws in whole or in part. 


Other “Third Structure” Taxes 


The resolution is also concerned with special motor-carrier taxes 
other than mileage taxes. A study of these special taxes shows that 
all States except Delaware, Maryland, and Vermont, impose one or 
more special taxes on motor carriers of property and/or passengers, 
consisting of gross receipts taxes, certificate and permit fees, iden- 
tification-plate fees, franchise taxes, weight and capacity taxes, and 
miscellaneous regulatory fees. The total tax receipts from these sources 
were $36,760,000 in 1953. As in the case of the mileage taxes, some 
States grant reciprocal exemption from these taxes and fees to out- 
of-State motor vehicles, and some States do not grant such exemptions. 
These taxes and fees, together with the mileage taxes mentioned above, 
are often referred to collectively as third-structure taxes. 


Reciprocity 


The resolution makes repeated reference to ‘‘reciprocity’’ arrange- 
ments between the States with respect to the applicability of third- 
structure taxes to out-of-State trucks. The study shows that there is 
no uniform understanding of what the term ‘‘reciprocity’’ means. 

To the trucking industry, reciprocity means a system whereby the 
States would grant reciprocal exemptions from their motor-carrier 
taxes and fees (i. e., all third-structure taxes) to all out-of-State trucks 
using their highways. Failure to grant such exemption, the industry 
states, has threatened the health and progress of the trucking industry, 
and has led to ‘‘unjustified, unnecessary, punitive, and destructive 


taxation * * * resulting in a pyramiding of the tax burden on freight 
tatrying vehicles * * *.’’ 
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To the railroads and certain State officials, reciprocity means 4 
system whereby the States would allow motor vehicles, registered and 
taxed in the State of their domicle, to use the highways of other State 
without the payment of additional license-plate fees. Under this con. 
cept, the reciprocal exemption from the payment of out-of-State taxes 
and fees should be limited to registration fees only. The exemption 
should not extend to other motor-carrier taxes and fees, such as mil 
taxes, gross receipt taxes, certificate and permit fees, ete. The afore 
mentioned organizations assert that road-user charges should be assessed 
against out-of-State motor vehicles on exactly the same basis as on home. 
State vehicles. To exempt out-of-State motor vehicles from the payment 
of such charges, they say, would be a gross injustice to, and discrimina- 
tion against, the resident motor vehicles which have to pay such charges. 


Trade Barriers 


House Resolution 407 asserts that the destruction of the reciprocity 
system, as the trucking industry understands this term, will create 
highway trade barriers which will impede the free flow of commerce, 
There is a marked difference of opinion as to whether or not the lack 
of reciprocity constitutes a highway trade barrier. 

The trucking industry states that the lack of reciprocity with respect 
to mileage taxes and other third-structure taxes has greatly restricted 
the flexibility of interstate motor transportation. It has caused u- 
necessary delays, red tape, and inconvenience and has pyramided 
taxation. 

The railroad industry takes the position that the term ‘‘highway 
trade barrier’’ implies a treatment of out-of-State motor vehicles which 
is more burdensome than the treatment of home-State vehicles. When 
the out-of-State motor vehicles are taxed on the same basis as the 
home-State vehicles, the railroad industry contends, it cannot be charged 
that trade barriers are imposed on out-of-State motor carriers by the 
denial of exemption from such taxation. 


Effect of Ohio Tax on Interstate Transportation 


The trucking industry asserts that the refusal of the State of Ohio to 
grant reciprocity from its axle-mile tax to out-of-State truckers ha 
increased the cost to such carriers. Particular mention is made of 
certain automobile transporters who estimate that Ohio’s action will 
impose upon them an additional $7 million in State license fees. It is 
also stated that a number of trucking companies have moved out of 
the State of Ohio in order to avoid retaliation by other States with 
respect to vehicles bearing Ohio license plates. Many of these de 
partures have resulted in loss of employment to Ohio residents. 

The railroads state, in reply, that to exempt nonresident truckers 
from State taxes would lead to an increase in the tax burden to be 
borne by the home-State carriers in order to offset the loss in taxes 
resulting from such exemptions. Théy also point to an increase in the 
number of commercial trucks registered in Ohio as an indication that 
the Ohio axle-mile tax has not caused a ‘‘blight on trucking’’ nor has 
it ‘‘paralyzed the State.’’ 
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Effect on Business and Prices 


Spokesmen for the trucking industry state that a breakdown in 
reciprocal arrangements would necessarily increase the cost, and re- 
duce the efficiency, of the Nation’s transportation and distribution 
network. Since transportation costs constitute a portion of the costs 
of all goods, if trucking costs are made more expensive, all consumer 
goods would cost more. The trucking industry states that many of 
the services it now performs cannot be shifted to competitive media of 
transport. Increased transportation costs may also lead to plant re- 
location in States which do not impose mileage or other third-structure 
taxes. 

A spokesman for the Kentucky Railroad Association cites a study 
made by Dr. Austin B. Murphy of Seton Hall University relative to 
a weight-distance tax proposed by the State of New Jersey. Dr. 
Murphy concluded that the proposed weight-distance tax would have 
no effect on prices of goods to New Jersey consumers. The study 
pointed out that the proposed tax would represent an infinitesimal 
percentage of the total transportation cost. The transportation cost 
on most consumer items is, in itself, only a fraction of the final price 
to the consumer. This relationship is especially true for food items. 
That study also states that in New York and Oregon, both of which 
have weight-distance taxes on trucks, the consumer price indexes 
have shown a smaller rise than for the Nation as a whole. 


Proposed Remedies 


The recommendations proposed by the trucking industry to remedy 
the situation brought about by the application of third-structure 
taxes to out-of-State vehicles are as follows: 

1. That the Congress find that disruption of interstate commerce 
on highways has been caused by the application of third-structure taxes 
to out-of-State motor vehicles. 

2. That States applying such taxes to out-of-State vehicles be 
requested, and given the opportunity, to amend their statutes or change 
their policies to discontinue this practice. 

3. That in instances in which States continue to, or hereafter, 
apply third-structure taxes to out-of-State motor vehicles, these States 
automatically be subject to the withholding of all Federal aid to high- 
ways. 
A bill to accomplish the objectives of the third recommendation 
made by the trucking industry was introduced in the last Congress 
by Mr. Oakman. It is H. R. 9695 (83d Cong., 2d sess.). This bill 
provides, in part, that the Secretary of Commerce shall withhold 
from future apportionments of Federal-aid highway funds the appor- 
tonment to any State which imposes a ton-mile, weight-distance, 
arle-mile, or other third-structure highway-use taxes over and above 
the motor-fuel taxes and registration fees. The amount withheld 
would be equal to the total amount of such third-structure tax collect- 
tions by each State. Any sums so withheld would be reapportioned 
among the States which do not impose highway-use taxes. 
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H. R. 9695 was referred to the House Committee on Public Works, 
No action was taken on it in committee. The Committee on Inter. 
state and Foreign Commerce does not have legislative jurisdiction 
over measures amending the Federal-Aid Road Act. 

The Association of American Railroads is opposed to the trucking 
industry’s proposal which seeks the denial of Federal-aid funds t 
States which impose third-structure taxes. Should the Federal Gov. 
ernment adopt such a policy, the association contends, the regult 
would be a deterioration of the arteries of interstate commerce, owing 
to the progressive inability of the State budgets to provide for the 
necessary maintenance and construction of the highways. 


State Rights to Tax Motor Vehicles 


My report includes a brief discussion of the right of States to tax 
motor vehicles for the use of the highways. It seems clear that a 
State has the right to impose reasonable and nondiscriminatory taxes 
for the use of its highways by vehicles engaged in commerce, whether 
such commerce is intrastate or interstate. The courts have held that 
so long as these taxes are reasonable and are fixed according to some 
uniform, fair, and practical standard related to use, they constitute 
no undue burden on interstate commerce. 

The above remarks constitute the summary of my report on Hous 


Resolution 407. 
Respectfully submitted. 


Sam G. Spat, Member of Professional staf. 
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BOOK REVIEW 
The Political Writings of Thomas Jefferson 


By Edward Dumbauld (Liberal Arts Press, N. Y.) 200 p. $2.25, paper, 
90c.* 


One of our fellow practitioners has written a book which every true 
lover of America should have in his library. Edward Dumbauld has 
proved himself to be a scholar and a patriot as well as a high-class prac- 
titioner. 

How thrilling it is in this day of totalitarianism to be referred back 
to Jefferson’s strong words, ‘‘I have sworn on the altar of God eternal 
hostility to every form of tyranny over the mind of man:’’ Jefferson’s 
cardinal belief that man is capable of self-government has been built 
into the very foundations of our beloved America and as a result the 
author tells us that ‘‘Jefferson gave to America what America is giving 
to the world.’’ 

There are times when one wishes that Jefferson might still be alive. 
Those of us who fear regimentation love to read Jefferson’s words, ‘‘I 
own that I am not a friend to a very energetic government. It is always 
oppressive. It places the governors indeed more at their ease at the 
expense of the people.’’ 

As one studies this remarkable volume he is impressed by the 
painstaking documentation. It seems as if years must have been spent 
in working on this book. It is beautifully written and it breathes a 
a. spirit that is sorely needed in the hectic political atmosphere 
of our day. 

Any practitioner who is not willing to spend at least 90c for this 
splendid book is cheating himself badly. 


*Reviewed by Wilbur La Roe, Jr. 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Utah Intrastate Freight Rates 


The I. C. C. has released the proposed report of Examiner Myron 
Witters, in Docket 31484, in which it is recommended that the Commis. 
sion find that present Utah intrastate rates and charges, except on sugar 
beets and beet-sugar final molasses and certain rates on coal, sheep and 
cattle, cause unjust discrimination against interstate commerce. The 
examiner has recommended that such rates be increased to the extent 
permitted by Ex Parte 175 on interstate rates on similar commodities, 
It was estimated that this adjustment will increase the revenue of rail 
carriers operating in Utah by approximately $1,880,000. 





Petition to Remove Ex Parte 175 Increases on Bituminous Coal Rates 


By petition filed with the Commission on March 23, 1955, National 
Coal Association seeks removal of all increases in freight rates authorized 
on bituminous coal by the Commission’s orders of April 11, 1952, and 
July 29, 1953 in Ex Parte 175, Increased Freight Rates, 1951. The 
petition requests a separate oral hearing solely on the matters set forth 
relating to the rates for the transportation of bituminous coal. 


The concluding paragraph of the National Coal Association petition 
states : 


‘“ WHEREFORE, petitioner prays that the Commission by appro- 
priate order reopen this proceeding for reconsideration and modifi- 
cation of its orders of April 11, 1952 and July 29, 1953 and of the 
reports issued in connection therewith insofar as they authoriz 
increases in freight rates for the transportation of bituminous coal, 
and that after a separate oral hearing the Commission find and 
determine that the increases in the rates for the transportation of 
bituminous coal authorized by it in said orders have resulted in 
freight rates and charges which are excessive, and that such increases 
ean no longer be justified as lawful, and should be cancelled forth- 
with, and that petitioner have such other and further relief as in the 
premise may be proper.”’ 





Terminal Services Rothschild, Wis. 


On March 4, Division 3 released, its report dated February 16 m 
which it found that terminal switching services performed by 
Marathon Corporation at its plant at Rothschild, Wis., for the Milwaukee 
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and the North Western are services of transportation which the carriers 
are obligated to perform under the line-haul rates and for the perform- 
ance of which by the industry, the carriers may lawfully pay an allow- 
ance. 





Jersey Central Intrastate Commutation Fares 


On March 21 the I. C. C. issued an order dated March 7, in Docket 
31107, granting a petition seeking rehearing filed by rail carrier respon- 
dents who have contended that intrastate commutation fares between 
points within New Jersey cause undue discrimination against interstate 
commerce. In accordance with a stipulation of the parties the proceed- 
ing on further hearing will be submitted on the record made in Docket 
31663, relating to commutation fares between New York, New Jersey 
and Pennsylvania. 





Routing Controversy—Boyce, Tenn. 


The Interstate Commerce Commission has authorized the inter- 
vention of the Tennessee, Alabama & Georgia Railway Company and 
the Illinois Central Railroad in Docket 31677, entitled Central of 
Georgia Railway Company v. Cincinnati, New Orleans & Texas Pacific 
Railway Company. This proceeding involves the lawfulness of restricted 
routing by the Southern Railway of shipments of rutile ore from South 
Atlantic and Gulf ports to Boyce, Tenn., which point was formerly 
within the Chattanooga switching district. 





Transportation of Circuses 


Division 2 of the I. C. C. on March 10, served a notice dated March 
4in Docket 31656, in which it stated that on November 3, 1954 it had 
entered upon an investigation pursuant to Sections 4(a) and 5(a) of 
the Administrative Procedure Act and Sections 6 and 17 of the Inter- 
state Commerce Act for the following purposes : 


1. To determine whether railroads of the United States are acting 
as common or private carriers in the transportation of circuses 
and show outfits; and 

. Whether Rule 63 of the Commission’s Tariff Circulars Nos. 18-A 
(49 CFR 145.63) and 20 (49 CFR 141.63), which permits carriers 
subject thereto to file copies of their contract; covering the 
transportation of circuses and show outfits, should be rescinded, 
changed or amended in any respect. 


All common carriers by railroad were made respondents to this 
proceeding. 

The notice provided that all interested persons are being given an 
opportunity to submit to the Commission written data, statements of 
acts and arguments concerning the subjects under investigation. 
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Alaskan Railroad Rates 


The General Services Administration has asked the Interstate Com. 
merce Commission to require United States railroads to charge rates for 
Alaskan freight comparable to rates applicable for freight shipped 
through Pacific Northwest ports to Hawaii and foreign countries. The 
GSA complaint alleged that the rates for the rail movement within 
the United States on Alaskan freight exceed rates on shipments 
destined to and from Hawaii, Japan and other areas in the Far and 
Near East by approximately 43 percent on canned and preserved food 
stuffs; 53 percent on miscellaneous freight, and 120 percent on ma 
chinery. 





FINANCE MATTERS 
New Haven-B&M Control Inquiry 


On March 7 the I. C. C. announced it will institute an inquiry into 
allegations that interests in control of the New York, New Haven and 
Hartford Railroad Company are attempting to acquire control of the 
Boston & Maine Railroad. 





Grand Trunk Western Merger 


The Brotherhood of Locomotive Firemen and Enginemen has been 
permitted to intervene for the protection of the employees it represents 
in a proceeding in F. D. 18798, in which the Grand Trunk Western 
Railroad Company and the Muskegon Railway and Navigation Company 
seek authority to merge their properties. 





Illinois-Missouri Terminal Ry. Purchase 


The I. C. C. has permitted the Department of Justice to intervene 
in the proceeding involving the proposed purchase by the Baltimore 
and Ohio and a group of other railroads of the properties of the Illinois 
Terminal Railroad Company. The petition filed by the Department 
alleged that it represented the anti-trust policy of the people of the 
United States who are shippers over the railway lines of the Terminal 
meneey and also represented the United States as a shipper over said 

nes, 





Chicago & Eastern Illinois Lease 


_ In F. D. 18687 the I. C. C. has authorized the Chicago & Eastern 
Illinois Railroad Company to lease and operate the abandoned railroad 
——- the St. Louis & O’Fallon Railway Company in St. Clair 

ounty, Lil. f 
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L&N-NCGSt. L Merger 


The city of Nashville, Tenn., in conjunction with the Nashville 
Chamber of Commerce, has filed leave to intervene in the Interstate 
pped Commerce Commission proceeding involving an application to merge 

the properties of the Nashville, Chattanooga and St. Louis Railway with 
ithin the Louisville and Nashville Railroad Company. The petitioners con- 
rents tend that the proposed merger has not been approved by the stockholders 
and of either line or by the directors of the NC&St. L, and will ‘‘seriously 
food injure’’ Nashville and its people and industries. 
ma- In recent orders the Commission has authorized the State of 
Tennessee to intervene for the purpose of protecting its interests as the 
same may appear; the Railway Labor Executives’ Association and the 
Brotherhood of Railroad Trainmen have been permitted to intervene 
for the purpose of protecting the welfare of their members. 





into Joint Trackage—Southern Pacific and Santa Fe-Fresno, Calif. 


: On March 18, Division 4 of the I. C. C. released its report dated 

. March 11 in F.. D. 18619, described as the Fresno Passenger Terminal 
Case. The purpose of this report is to dispose of motions to dismiss for 
lack of jurisdiction filed on behalf of the Santa Fe and Southern Pacific. 
The proceeding involves the application of the City of Fresno for 
authority to be issued under Sections 1(18) and 5(2) of the Act, to the 
been Santa Fe and the Southern Pacific, in order that the Santa Fe may 
sents operate over the lines of the Southern Pacific entering Fresno. The plan 
stern is said to be part of a comprehensive program of grade-crossing elimina- 
pany tion and civic improvement. 

Division 4 in dismissing the railroads’ motions to dismiss, held that 
while it had no power to compel a consolidation of railroad facilities and 
operations under Section 5(2) of the Act, it nevertheless had the 
authority to enter an order permissive in nature and a certificate to 
vene permit such a consolidation. The report discloses that the Commission 
more was aware that such a certificate would be used by the City of Fresno 
inois as a means of soliciting State regulatory compulsion to require the con- 
ment solidation of operations. The proceeding was held open for considera- 
the tion of the application on the merits. Chairman Mitchell in a dissenting 
ninal opinion, stated that he did not believe the city of Fresno was properly a 
said “person’’ referred to in Section 5(2), and that a consolidation of opera- 
tions sought to be effected could not be required by the Commission. 





L & | Bridge—Big Four Merger 


tern In a report dated March 2 in F. D. 18656 (also covering F. D. 
road 14692), Division 4 of the I. C. C. approved the merger of the properties 
Mair and franchises of the Louisville & Jeffersonville Bridge and Railroad 
Company into the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company for ownership, management and operation. It further ap- 
proved the ownership of stock of the Big Four and continuation of con- 
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trol of the properties and franchises of the L&J by the New York Central 
and the Alleghany Corporation. By the same order the Commission 
determined that the Alleghany Corporation continued to be a carrier 
subject to its jurisdiction. 

By separate order entered the same date, the Commission dismissed 
an amended petition for leave to intervene filed by Breswick & Company, 
a stockholder in Alleghany. 





MISCELLANEOUS 
Railroad Repayments of Federal Funds 


The Association of American Railroads has announced that the 
railroads have paid nearly 99 percent of the Government funds furnished 
them by the old Reconstruction Finance Corporation and Public Works 
Administration since 1932. Such payments total approximately $1,130 


millions in addition to approximately $271 millions in interest and 
other charges. 





Rothschild—Under Secretary of Commerce 


The United States Senate has unanimously confirmed the nomina- 


tion of Louis 8S. Rothschild to be Under Secretary of Commerce for 
Transportation. 





Taylor’s 1. C. C. Order No. 48 (Revised) 


By order effective 5 p. m. March 16, 1955, the Louisville and Nash- 
ville Railroad Company, The Nashville, Chattanooga & St. Louis Rail- 
way, the Clinchfield Railroad Company; the Atlanta and West Point 
Rail Road Company, the Georgia Railroad, and The Western Railway 
of Alabama, have been authorized to divert or reroute all traffic over any 
available route, regardless of the routing shown on the waybill, to expe- 
dite the movement as a result of work stoppage on those roads. The 
order will expire on April 12 unless earlier modified. 





Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 


Southern Pacific Railroad Asks Commission for Extended Time to 
File Petition for Reconsideration 


The Southern Pacific Railroad, whose application for temporary 
operating authority of the Pacific Freight Lines was denied, has asked 
the Commission to extend the time in which it can file a petition for 
reconsideration of the Commission’s order. On January 24th, Division 4 
denied the temporary authority application to operate the properties of 
Pacific Freight Lines pending final determination of the purchase appli- 
cation. The request for extension of time was based partly upon ‘‘the 
uncertainty of the authority of the Commission to further extend the 
temporary authority beyond the period 180 days.’’ The uncertainty is 
due to the pendency of a case before the United States Supreme Court 
which involves the Commission’s authority to approve, as temporary 
operations, transfers of motor carrier rights for periods of more than 
180 days. 

Under the petition filed by the Southern Pacific, no specific request 
is made for reconsideration of the temporary authority applications, 
but they are asking the Commission for permission to file such a petition 
for reconsideration on or before June 30, 1955. 

The trucking industry has replied to the petition and maintains 
that ‘‘it is unnecessary and appears to be a device to keep a temporary 
application open in order to avoid the necessity of filing a new applica- 
tion and stating a case.’’ The reply also states that the request for the 
extension of time is totally unwarranted as there is sufficient authority 
in the act that gives the Commission ample jurisdiction over temporary 
authorities. It is the position of the trucking industry that the applicant 
could, at any time, petition the Commission for temporary authority and 
specify the reasons alleged to justify such a grant. The reply went on 
to state, ‘‘The Commission’s Rules of Practice do not contemplate that 
litigants be given a ‘blank check’ to fill in at their convenience insofar 
as filing pleadings is concerned.’’ The reply concludes that there are no 
compelling reasons to justify the unique action which was taken by the 
railroad subsidiary. 





Rock Island Railroad Replies to the Industry’s Petition for Reversal 


The Rock Island Motor Transit Company has asked the Interstate 
Commerce Commission to dismiss an industry petition seeking reversal 
of the Commission’s order granting the railroad subsidiary unrestricted 
motor carrier operating authority covering a large territory in three 
central states. The railroad contends that the Commission’s order in 
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MC-29130 (Sub No. 70) is supported by ‘‘uncontroverted’’ testimony 
from shipper witnesses as to a need for the service. The reply notes that 
the railroad subsidiary obtained the disputed interstate and intrastate 
operating authority by purchase and the communities affected have, 
‘*for many years, relied upon the service which the railroad applicant 
has rendered.’’ The reply went on to state, ‘‘They (motor carriers) 
contend that the Commission is without jurisdiction to grant a motor 
carrier certificate to a railroad company or to a motor carrier controlled 
by a railroad. This contention is directly contrary to the decisions of 
the Supreme Court of the United States, and is not supported by pre 
vious decisions of the Commission itself.’’ 

The Rock Island, prior to the present litigation, sought unrestricted 
motor carrier authority and in that case the Supreme Court upheld the 
Commission’s authority to impose key-point restrictions with a maximum 
limit on the weight of shipments which could be handled by the railroad 
subsidiary. Following this Supreme Court decision, the railroad again 
sought unrestricted operating authority for a subsidiary under Section 
207 of the act and this case is now again before the Commission. 





Bureau of Internal Revenue Issues New Interpretations on 
Three Percent Transportation Tax 


In Internal Revenue Service Revised Ruling No. 55-126, the Bureau 
has held that the amounts paid to a moving van company for packing 
and unpacking clothing before and after an actual transportation move- 
ment are, if billed separately, not subject to the Transportation tax. The 
ruling called attention to the fact that carriers who furnish packing and 
unpacking services, used almost exclusively, in packing articles of cloth- 
ing, dispensable wardrobe cartons that were made of cardboard. The 
charges for the wardrobe cartons are set forth in the carrier’s tariff 
under the item covering the rates for packing and unpacking services. 
The tariff items are specific in that the charges cover packing and un- 
packing services, but if the shipper or consignee does not wish to take 
advantage of the unpacking service, in lieu thereof, he may retain the 
packing materials including the wardrobe carton. The ruling refers to 
MT-15 CB 1943 page 1158 which holds that amounts paid for certain 
services including the wardrobe service, when furnished in connection 
with the transportation of household goods by the carrier which per- 
forms the transportation movements, are subject to the tax whether the 
charge for such services is included in, or is billed separately from, the 
charge for the transportation movement proper. The ruling distin- 
guishes this charge by stating, ‘‘Such a charge for wardrobe service is 
a charge for the use, during the transportation movement, of a perma- 
nent type of wardrobe box which is retained by the carrier as a part of 
his transportation equipment.’’ The Ruling also calls attention to 
MT-15, which holds that ‘‘ Amounts paid for packing and unpacking, 
for crating and uncrating occurring before and after a transportation 
movement, are not taxable if the charges therefor are billed separately.” 
The ruling concludes ‘‘it is held that the charge made by the carrier in 
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the instant case, for (1) packing, unpacking, and the use of wardrobe 
cartons, or (2) packing and the wardrobe cartons which are retained by 
the shipper or consignee, is a charge for packing and unpacking and not 
a charge for wardrobe service, within the meaning of MT-15.’’ 

In another ruling, 15-148, the Internal Revenue has held that 
amounts paid by a carrier for highway use taxes are part of total trans- 
portation charge subject to tax under Section 3275 of 1939 Revenue 
Code, even though billed separately. The ruling states, ‘‘highway use 
taxes, such as ton-mile, weight-distance, axle-mile and similar taxes or 
tolls are imposed by several states upon carriers by motor vehicle, and 
in some instances an amount approximating such expense items incurred 
by the carrier is billed to shippers separate from the transportation 
charge proper.’’ The ruling holds ‘‘Such amounts constitute a part of 
the total transportation charges subject to the tax imposed by Section 
3475 of the Internal Revenue Code of 1939, even though they may be 
billed separately.’’ 





Kentucky’s Governor Increases Weight Limits 


The Governor of Kentucky, by Executive order, proclaimed a trans- 
portation emergency and authorized higher gross weights for trucks 
on major highways of the state. The reason for this action was 
a strike of non-operating unions against the Louisville and Nashville 
Railroad which threatened to spread to enginemen and has curtailed 
rail-freight service. 

For the duration of the strike, the Governor specified that the weight 
limit in the state will be 56,800 pounds instead of 42,000 pounds. The 
axle-load limits remain at 18,000 pounds for single axles and 32,000 
pounds for tandem axles. 

Under many of Kentucky’s reciprocity agreements, weight restric- 
tion applies to the maximum gross weight registered by the out-of-state 
vehicle provided it is not higher than the maximum allowed in Kentucky. 
This affects many Tennessee operators who are registered for a maximum 
of 55,980 pounds gross weight and, who will be limited to that gross 
weight when operating in Kentucky. 

Cement companies in the area appeared to be the most seriously 
affected. Some of them have never shipped by truck and face a com- 
plete lack of rail service. It is expected that some of the companies will 
cease operations until the rail strike is terminated. 





58.5% of Pennsylvania Turnpike Tolls are Paid by Trucks and Busses 


A recent release of the Pennsylvania Turnpike Commission reveals 
that trucks and busses pay 58.5% of all toll revenue paid to the Pennsyl- 
vania Turnpike in 1954. The average trip of a passenger automobile 
brings in a toll of 88¢ while that of a truck presents $5.60; busses 
average $4.11. According to the turnpike statistics, the average daily 
revenue from trucks is over $34,000 while passenger cars contribute 
slightly less than $25,000 and busses an average of $616. 
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While these figures in dollars represent a three to two ratio for 
trucks, the number of vehicles is in a different proportion. An average 
of 6,127 trucks use the turnpike daily, while 28,340 is the average daily 
count for passenger cars; or a one to four and one-half ratio. 

The report also shows that 1954 was the first year since the war 
that toll revenue declined ; this was approximately 1.1%, and attributed 
to a fall in truck and bus revenue. 

Other interesting figures from the turnpike operation show that 
1,444,000 dollars was collected in gasoline tax for the year 1954 and 
since the turnpike was opened in 1940, a total of over nine million dollars 
has been collected in fuel taxes on the turnpike. 

The report also indicates that the accident record on the turnpike 
is on the better side, and the improvement in safety is the equivalent of 
more than 19%. The fatal accident rate was 3.2 per one hundred million 
miles travelled compared with 5.7 in 1953 or an improvement of 44%, 

In a report from the Chairman of the New York Throughway 
Authority, it was indicated that toll revenue from trucks and busses 
using the New York Throughway increased for the 8th consecutive month 
in February. The Toll Authority release indicates that tolls received 
from owners of commercial vehicles increased 4% to $203,000 over the 
total of $195,000 collected from such users in January. During the 
month of February 534,000 passenger cars paid a total of $273,000 while 
61,000 trucks or commercial vehicles paid a total of $204,000. 





Water Transportation 
By R. J. Mirre.sronn, Editor, 


Report on Working of Public Law 664, 83rd Congress 


Under the above statute, the U. S. Congress extended the ‘‘50-50’’ 
principle of carriage of foreign aid goods in U. S. Flag vessels not only 
to government financed cargoes purchased in the United States, but also 
to goods obtained and purchased from foreign sources and leaving 
foreign ports. 

In a recently released semi-annual report covering the period July 
through December, 1954, the Foreign Operations Administration dis- 
cose the following percentages of U. S. Flag participation in non- 
nilitary and shipments from the United States to Europe: Dry-bulk 
cargo, 63% ; Liner, 57%; tanker, 85%. For the Far East area, the 
percentages were: Dry-bulk, 65%; Liner, 52%; for the near East and 
Africa: dry-bulk 67%; liner 62%. Shipments to Latin America were 
all in the liner category with U. S. flag vessels carrying 99% of the 
cargoes. No tanker shipments were reported for other than Europe 
and statistics on F.O.A. shipments originating in foreign countries 
were not completely compiled at time the Report was issued. The report 
points out, however, procurement of strategic materials with counter- 
part funds is also covered by the 83rd Congress public law and that from 
July 1 to December 31, 1954, 68% of such shipments were carried in 
U.S. Flag vessels. In addition, U. 8S. vessels carried 66% of all military 
items shipped under government aid during this same period. 





C. G. Morse Sworn In As Maritime Chief 


Clarence G. Morse of San Francisco, California, was sworn in March 
18, 1955 as a member and Chairman of the Federal Maritime Board by 
Secretary of Commerce Sinclair Weeks. Mr. Morse was nominated to the 
Board by President Eisenhower on March 4, 1955 and was confirmed 
by the Senate on March 14. The President also designated Mr. Morse 
Chairman of the Federal Maritime Board. 

As Chairman of the Federal Maritime Board, Mr. Morse becomes, 
ex officio Maritime Administrator, in which post he heads the Maritime 
Administration in the Department of Commerce. 

Mr. Morse has been serving as General Counsel of the Federal 
Maritime Board since June 14, 1954. He was appointed to serve the 
remainder of the term, expiring June 30, 1956, of Louis S. Rothschild 


who was recently appointed Under Secretary of Commerce for Trans- 
portation. 
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I. C. C. Docket No. W-1010 
Wilson Line of Massachusetts, Inc. 
Common Carrier Application 


At the written request of the subject carrier through its President 
George B. Junkin, the Commission has issued its order of March 3, 1955, 
cancelling the Section 309 (c) certificate held by the Wilson Line purm. 
ant to which it had been authorized to operate as a common carrier 
by self-propelled vessels, in interstate or foreign commerce, in the trans 
portation of passengers, seasonally each year from May to September, 
both inclusive, (1) in regular service between Boston, Plymouth, and 
Provincetown, Mass., and (2) in irregular service between Boston and 
Gloucester, Mass., and between New Bedford and Plymouth, Mass. 





I. C. C. Docket No. W-630 (Sub No. 2) 
A. L. Mechling Barge Lines, Inc., Extension—Florida 


The Commission, through Commissioner J. Monroe Johnson, issued 
its order dated March 3, 1955, denying the formal request for oral 
argument in the above named proceeding. 

As reported in the January 1955 issue of this Journal, page 311, the 
proposed report of Examiner Sweeney recommended 


‘*that the Commission find that public convenience and necessity 
require an extension of the subject applicant carrier’s authority 
to include operations as a common carrier by non-self-propelled 
coastwise-river-barges with the use of separate towing vessels, in 
the transportation of (1) grain and soybeans, including products 
and by-products thereof, from ports and points along the Illinois 
River and Illinois Waterway, the Mississippi River above and in- 
cluding Memphis, Tenn., and the St. Croix River below and includ- 
ing Stillwater, Minn., to the Port of Tampa, Fla., and (2) phosphate 
rock, phosphatic feed supplements, and phosphatic fertilizers, from 
the Port of Tampa to those ports and points specified as origins in 
(1) above.’ 


At the same time, however, the Examiner further recommended 
that applicant’s request for authority to transport iron and steel articles 
from the Pittsburgh area to Florida ports, be denied. 





1. C. C. Docket No. W-895 (Sub No. 9) 
Shepard Steamship Co. Temporary Authority—New York Harbor 


By a recent order of Division 4, the above carrier has been granted 
temporary authority under Section 311 (a) of the Interstate Commerce 
Act to operate as a contract carrier by self-propelled vessels, in inter- 
state or foreign commerce, in the transportation of lumber and lumber 
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products, in lots of 1,000,000 net board feet or more for not more than 
three shippers on any one voyage, from Seattle, Olympia, Tacoma, Grays 
Harbor, Vancouver, Longview, and Willapa Harbor, Wash., and Coos 
Bay, Portland, Warrenton, Westport, Wauna, Newport, Bradwood, 
and Astoria, Oreg., to New York Harbor, Philadelphia (including 
Chester), Pa., and Baltimore, Md. 





I. C. C. Docket No. W-1019 (Sub No. 7) 
West Coast Trans-Oceanic Steamship Line 
Temporary Authority—Lumber (6) 


Under date of March 4, 1955, Division 4 issued its order in the 
above designated proceeding granting Section 311 (a) authority to the 
applicant to operate as a common carrier by self-propelled vessels, in 
interstate or foreign commerce, in the transportation of lumber from 
all Pacific coast ports north of and including those on Humboldt Bay, 
Calif., to Norfolk, Va., Baltimore, Md., Wilmington, Del., Chester and 
Philadelphia, Pa., Camden, Trenton, and Port Newark, N. J., Irvington 
and New York Harbor, N. Y., Bridgeport and New London, Conn., 
Providence, R. I., and Boston, Mass. 





I. C. C. Docket No. W-1041 (Sub No. 2) 
Isbrandtsen Company, Inc., Temporary Authority Stockton 


The application of Isbrandtsen under Section 311 (a) of the Inter- 
state Commerce Act for temporary authority to operate as a common 
carrier by water in the transportation of commodities generally from 
Stockton, Calif., to Boston, Mass., Providence, R. I., New London and 
Bridgeport, Conn., New York Harbor, N. Y., Jersey City, Newark and 
Camden, N. J., Philadelphia Harbor and Chester, Pa., Wilmington, 
er Baltimore, Md., and Newport News, and Norfolk, Va., has been 
enied. 

The action of the Commission is evidenced by its order dated Febru- 
ary 18 and was instigated to some degree by the strong protests filed 
by the regular intercoastal carriers presently operating in the trade. 





1. C. C. Docket No. W-388 (Sub No. 7) 


Waterman Steamship Corporation Extension— 
California Eastbound (3) 


A recent order of the Commission in the above-entitled p i 
denies the petition of Isbrandtsen Company and Luckenbach Steamship 
Company for further hearing, reconsideration and reargument of the 
report and decision by Division 4, dated October 13, 1954, which 
authorized Waterman’s extension of certificated operations to include 
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regular service from California ports to New York. Waterman’s Ninth 
Amended Certificate is now reinstated so as to take effect on and after 
April 11, 1955. 





I. C. C. Docket No. W-504 (Sub No. 18) 
Wilson Line Operating Company Extension—Bear Mountain 


The report and decision of Division 4, released March 8, 1955, in 
the above docketed proceeding concludes that public convenience and 
necessity do not require operation by applicant as a common carrier 
of passengers in interstate or foreign commerce, by self-propelled 
vessels, in regular service, between specified points in New York Harbor 
and places outside such harbor on the Hudson River as far north as 
Bear Mountain, N. Y. 

Successful protestants to the Wilson Line application ineluded 
Meseck Steamboat Company, Inc., Keansburg Steamboat Company, 
Sutton Line, Inc., and Hudson River Day Line, all of whom demonstrated 
that the passenger transportation business in the New York area covered 
by the Wilson application had drastically declined in the past years due 
to other available modes of transportation, particularly bus and passen- 
ger automobile. 





Defendants in McLean-Pan-Atlantic Acquisition Controversy 


Answer Allegations of Rail Lines 


As reported in the previous issue of this Journal, seven major 
eastern seaboard railroads filed complaint, Docket MC-F-5917 against the 
principal corporations involved in the sale of Pan-Atlantic Steamship 
Corporation and Gulf Florida Terminal Company to Malcolm P. McLean, 
alleging that the latter personage, while retaining control of McLean 
Trucking Company, had violated Section 5 of the Interstate Commerce 
Act in acquiring control of Pan-Atlantic without formal Commission 
approval. 

In answering the allegations of the rail lines, McLean Trucking 
Company merely averred that it had no knowledge of the allegations 
concerning such acquisition and consequently it neither admitted nor 
denied the allegations. 

Another party defendant, Waterman Steamship Corporation— 
vendor—averred that the complaint failed to disclose or even allege 
any violation of the Interstate Commerce Act by Waterman and conse 
quently asked that the complaint be dismissed as to it on the grounds 
that it failed to set forth any cause of action. 

Gulf Florida Terminal Co., Inc., averred in its answer that the 
complaint failed to show the Commission had any jurisdiction over it, 
and consequently asked the Commissi n to dismiss the complaint on the 
grounds of ‘‘lack of jurisdiction.’’ Gulf Florida Terminal also replied 
that the railroads’ complaint failed to state a cause of action against 
it on which any relief could be granted. 
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The U. S. Trust Co. of New York—holder of Maleolm McLean’s 
stock in McLean Trucking Co.—asked the Commission to dismiss the 
complaint against it or in the alternative extend the time for answering 
another 20 days. 

In a joint answer by Mr. McLean, The McLean Securities Corpora- 
tin and Pan-Atlantic Steamship Corporation, it is admitted that Mr. 
McLean controlled the McLean Securities Corporation and the Pan- 
Atlantic Line, but denied all other material allegations set forth in the 
complaint. 





1. C. C. Docket No. W-417 (Sub No. 8) 
Weyerhaeuser Steamship Company—Extension—Sulphur 


By order of the Commission dated March 21, 1955, at the request 
of subject carrier, its application under Section 309 of the Interstate 
Commerce Act to operate in the transportation of sulphur in bulk from 
louisiana and Texas Gulf ports to the Pacific coast ports named in its 
present certificate has been dismissed. 





Top Government Officials in Transportation Cite Methods of 
Improving U. S. Domestic Shipping Services 


On March 19, the day after his Presidential designation as Chair- 
man of the Federal Maritime Board, Mr. Clarence G. Morse in a speech 
before the Regional Conference of the Propeller Club of the United 
States disclosed that the Maritime Administration was interested in 
bringing into effect some measures which would result in reducing 
freight costs by water. Among such measures, the new Administrator 
inluded (1) reduction or elimination of Panama Canal tolls, (2) more 
elective regulation by the Interstate Commerce Commission of com- 
petitive rates of the several types of carriers pursuant to the declaration 
of policy in the 1940 Transportation Act, (3) wider use of roll-on, roll-off 
vessels, (4) reduction of costs in longshore labor through greater effici- 
mney and production by labor, improved packaging and greater use of 
mechanization in loading and discharging vessels, (5) reduction in 
voyage costs by eliminating wherever possible overtime and by reducing 
manning requirements of the vessels. 

With specific reference to the present status of the U. S. continental 
domestic shipping services, Mr. Morse warned. 


‘‘We who are interested in the maritime shipping industry must 
face up to some hard economic facts of life. Firstly our coastwise 
and intercoastal trades are in dire straits and urgently in need of 
new ideas and new means of combatting the inroads of rail and truck 
competition. We need the wholehearted cooperation of seafaring 
labor, longshore labor and management in reducing the cost of 
moving freight by water from one port to another port. Without 


such cooperation, the coastwise and intercoastal operators will 
vanish from the scene.’’ 
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On March 17, Chairman Mitchell of the Interstate Commerce Com. 
mission delivered a luncheon speech before the Alleghany Regional 
Advisory Board at its 32nd Annual Meeting in the William Penn Hotel, 
Pittsburgh, Pa., in which he pointed out that existing regulation by 
the Interstate Commerce Commission of carriers was ‘‘out of line” 
and ‘‘needs to be brought up-to-date, not abolished, to meet existing 


conditions.’’ In this connection, Chairman Mitchell stated as to water 
carriers 


‘*Your government has expended hundreds of millions of dollar 
in the dredging and the construction of rivers and harbors for the 
promotion of the water carriers of the nation. But, do you know 
that less than 5 per cent of the water carriers of the nation ar 
regulated? That only a small percentage of that 5 per cent ar 
actually engaged in the common carrier business? You expect the 
regulated common carrier, rail, truck and water, to compete against 
these unregulated carriers. To my way of thinking, your regulation 
is out of line. It is old regulation of yesterday. It needs to be 
brought up to date to meet existing conditions, not abolished.’’ 





St. Lawrence Seaway 


The United States and Canada have agreed by an exchange of 
letters between R. Douglas Stuart, U. S. Ambassador to Canada, and 


Canadian Foreign Minister L. B. Pearson, to avoid duplication in the 
building of navigation canals in the international section of the & 
Lawrence Seaway. Accordingly, the United States will build the long 
Sault Canal with two locks near Massena, N. Y., and Canada will build 
the necessary facilities to bypass power works in the Iroquois, Ontario 
area. 

The March 24 issue of the Federal Register contained a description 
of the organization of the St. Lawrence Seaway Development Corpo 
ration and lists the principal central and field offices established within 
the corporation. The Corps of Engineers of the United States Army, 
designated on September 2, 1954, as the construction agent for the 


corporation, has been delegated authority to perform the following 
functions on behalf of the project: 


. Land acquisition ; 

. Development of designs, construction schedules, and working 
construction cost estimates ; 

. Preparation of contract plans and specifications; 

. Serving as contracting officer including solicitation of bids and 
awards of contracts; 

. Field construction supervision including job control to assure 
compliance with contract provisions ; 

. Construction accounting and cost accounting, including the 
authority to make disburseménts of corporate funds, based upo 
properly approved vouchers, for payment of contracts and 
expenses for the delegated functions. 





Freight Forwarder Regulations 
By Gites Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 
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Bill to Exempt Air Freight Forwarders of Specified Commodities from 
Regulation Under Civil Aeronautics Act 


Senator Magnuson, Chairman of the Senate Committee on Inter- 
state and Foreign Commerce, for himself and Senator Kuchel, of Cali- 
fornia, has introduced bill S. 1192, to amend the Civil Aeronautics Act 
of 1938 so as to exempt from regulation under that Act the operations 
of air freight forwarders of livestock, fish (including shellfish) or agri- 
multural, floricultural, or horticultural commodities (not including 
manufactured products thereof). Corresponding bills have been intro- 
duced in the House (H. R. 232 by Rep. Younger, and H. R. 3125 
by Rep. Miller). 

Hearings were held on the bill before the Aviation Subcommittee 
of the Senate Committee on Interstate and Foreign Commerce on 
March 30, 1955. 
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1. C. C. Refuses to Authorize Transfer of Forwarder Permit 


The I. C. C., Division 4, on March 14, 1955, denied the application 
of Arrow Marine Forwarders, of Los Angeles, a partnership, and Arrow 
Marine Forwarders, Inc., to transfer the freight forwarder operating 
rights of the partnership to the corporation. 

The corporation was formed in February, 1954, for the purpose 
of purchasing the operating rights and continuing the business of the 
partners. Arrow Marine operates transcontinentally between States 
on the Eastern Seaboard and the Western area of the United States. The 
transfer was opposed by a number of freight forwarders and motor 
carriers, 

In denying the application to transfer, the Division said that 
transferor’s past operations have not been successful from a financial 
standpoint and have been confined to the forwarding of shipments by 
water carriers operating through the Panama Canal. Originally 
restricted to such water operations, transferor’s permit was amended 
in 1953 so as to remove the restriction, but the Division pointed out 
that transferor has never expanded its operation to include the forward- 
ing of consolidated shipments over all-rail or all-motor routes. The 
Division concluded : 

“‘On this record, it appears that a continuation of the service by 
transferee as conducted in the past would only result in recurring 
deficits. It is obvious that because of the high valuation placed by 
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transferor on the permit, and of the burden to pay dividends on the de. 
benture preferred stock, transferee would be compelled to expand 
operations substantially to include the forwarding of traffic over over. 
land routes. Thus, we are confronted with a situation where trans 
feree will undoubtedly conduct a new and different service from that 
performed by the transferor. No public support for such service 
appears of record. We do not believe that the showing made herein 
warrants our approval of the proposed transfer where it is evident 
that transferee would institute an overland service which transferor 
has not performed because of its devotion to the forwarding of ship. 
ments adaptable or suitable to movement by water. In the circustanees 
we are unable to conclude that transfer of the operating rights would 
be in the public interest.’’ 





Oral Argument in Air Freight Forwarder Case 


Oral argument was held before the Civil Aeronautics Board on 
March 29 and 30, 1955, in Docket No. 5947, et al. Air Freight Forwarder 
Investigation. Reference to the Examiner’s initial decision in the pro- 
ceeding will be found at 22 I. C. C. Journal 336. 
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0. REGULATION 
Ol. State 


01.4 Facilities 
01.40 Generally 


01.40 The 1940 Transportation Act did not empower the Commission to com- 
pel railway companies to construct a union station and incidental terminal facilities, 
and the statute was not intended to supersede the exercise by a State of its authority 
as to matters not covered by Federal legislation. a by railroads to dismiss 
application for want of jurisdiction, overruled. 1861 19, Fresno Passenger 

erminal Case, mt. &. , Mar. 11, 1954, Biv. “4 


01.5 Transportation 
01.51 Intrastate Movement 


01.51 Rg pantera from m, plostine and barge line terminal storage facilities 
to points in the same State held to be transportation in intrastate commerce not 
subject to regulation under the Interstate Commerce Act, where shippers did not 
make pipeline and barge shipments on through bills of lading to any points beyond 
the pipeline or barge terminal, they had no knowledge of the ultimate destination 
of the shipments beyond the knowledge that they would probably be consumed 
within the State, the shipments were not segregated as to shipper or amount upon 
arrival at the terminal, and all went into storage at the pipeline or bares terminal, 
some for an appreciable time. MC-92983, Sub 77, Eldon Miller, Inc. Extension— 
Illinois, M. C. C. ......., March 1, 1955, Div. 5 

01.51 Application dismissed “are operations found not shown to be trans 
portation in interstate commerce. + 3, Sub ps Eldon Miller, Inc., Extension 


—Illinois, Ae Se By , 1955, Div. MC-111170, Sub 15, Wheeling 
Pipe Line, Inc., ae pe no M. C. é , Mar. 1, 1955, Div. 5. 


04. Exempt Operations 
04.5 Terminal Area Operations 


04.52 Motor 


04.52. The commercial zone exemption does not apply to transportation which 
is part of a continuous movement to or from a point outside the zone, even t 
the movement beyond the zone limits be within a foreign country. a 
Reid Transports, Ltd., Common Carrier Application, I. Baste 
1955, Commission. Prior report May 26, 1954, reversed. 


1, PROCEDURE 
11. Proceedings 
11.8 Reparation 


11.81 Rail—Generally 


11.81 The fact that defendants did not comply strictly with the circuity lim 
tations of a fourth-section order does not warrant an award of reparation. 
31470, Louisiana Agricultural Supply Co., Inc. v. Alabama G. S. R. Co. Log 

, Feb. 18, 1955, Div. 2. 


14. Process & Notice 


14.2 Upon Applications 
14.22. Who May Complain 
14.22 Rail carrier protestants cannot base a claim of material injury on the 
fact that a motor carrier compenns with applicant was not formally served 


notice of the hearing. MC-4883, Sub 21, The Guyott Construction Co., Inc., Extet 
sion—Berkshire County, Mass., Feb. 21, 1955, Div. 5. 


Editor’s Note: Where no provision is made for Commission Report volume 
and page number, the report has been ordered “Not to be Printed.” 
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16. Proof 


16.6 Documents 
16.60 Competency 


16.60 Photographs introduced by defendants, used only in cross examination of 
complainant’s witnesses as to the nature of the commodity shipped, held properly 
received in evidence, though not duly authenticated. No. 31425, Hightower Box 
Tank Co., Inc. v. Alabama G: S. R. Co., ........ Rae Se » Mar. I, 1955, Div. 3. 


2. FRANCHISES 
21. Nature & Extent of Operations 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Where contract carrier and common carrier operations are conducted 
on entirely different bases, applicant performing the entire transportation service 
in the case of the former an ge the traffic with other carriers in every 
instance in the case of the latter, there is little or no oppucremny for indulging in 
discriminatory practices, so that holding of certificate and permit at the same time 
held to be consistent with the public interest and the national transportation policy. 
MC-112630, Reid Transports, Ltd., Common Carrier Application, 23 
Mar. 7, 1955, Commission. Prior report May 26, 1954, reversed. 


21.3 Routes Operated 
21.30 Generally 


21.30 Defendant found to be performing part of its transportation without 
authority. Cease and desist order entered. MCC-1580, Portland-Pendleton Motor 


Transportation Co., et al. v. Inland Motor Freight, MG Gita , Mar. 9, 


1955, Div. 5. 


21.5 Points Authorized 
21.50 Generally 


21.50 If entrance to a military installation can be made through a gate within 
the es of the authority held by a motor carrier pursuant to a certificate or permit 
issued by the Commission or under decisions of the Commission relating to certifi- 
cates or permits, and thereafter such entrance should be closed or for some other 
reason beyond the carrier’s control it is unable to use that entrance, it may use 
other gates to continue serving the installation. MC-58948, Sub. 65, Union Transfer 
Co. Extension—Cornhusker Ordnance Plant and U. S. Naval Ammunition Depot, 

hy eee , Feb. 17, 1955, Div. 5. 


_ 21.50 Once a military reservation is lawfully entered upon, carriers may, using 
Private or military roads, thereafter serve all points within the reservation, but a 
different rule applies if within the reservation they are required to use a ent 
of a public nowey which is outside their authority. MC-58948, Sub 65, Union 
Transfer Co. Extension—Cornhusker Ordnance Plant and U. S. Naval Ammunition 
Depot, ........ Wee Ses Rea esos , Feb. 17, 1955, Div. 5 


21.54 Specified Plants 


21.54 Plant site restrictions have been employed in eatery anted to con- 
tract as well as common carriers. MC-102982, Sub 2, George W. Kugler Extension— 
Clay Products, Feb. 8, 1955, Div. 5. 


22. Commodity Authority 


22.0 Generally 
22.01 Interpretation 


22.01 Authority to transport ae and equipment used in the manufacture 
of textile mill products,” does not include authority to transport liquid commoditi 

in bulk, in tank vehicles, when transported to or from_a textile mill at a_place 
Processing. MC-42871, Sub 3, The L. Nelson & Sons Transportation Co. Extension 
—Synthetics, Mar. 11, 1955, Div. 5. 
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22.8 Necessaries 
22.86 Furniture & Furnishings 


22.86 Stoves, ranges, washing machines, and similar household appliances do 
not fall within the term “new furniture.” Although such items are generally found 
in the home, they are not items of “furniture” within the commonly accepted 


meaning of that term. MC-114608, Furniture Capital Truck Lines, Inc., Contract 
Carrier Application, Feb. 18, 1955, Div. 5. 


22.87 Household Fixtures, Appliances & Instruments 

_. 22.87 Any article which is a part of the stock in trade of a mercantile estab- 
lishment does not for that reason come within the meaning of “household goods,” 
— as an incident of the movement of such establishment from one location to 


igs *. MC-C-1610, Andrew G. Nelson, Inc.—Investigation of Operations, ....... 


SM » Mar. 17, 1955, Div. 5 


22.9 Miscellaneous Manufactures 
22.91 Light Chemicals & Drugs 
22.91 Authority to transport “stock in trade of drug stores” is limited to 
commodities which at the time of their movement are, or are intended to become, 


part of the stock kept for sale purposes by one who operates a sate hr MCC 
oe gh &. a Inc.—Investigation of Operations, . C. Cam 
ar. 17, , Div. 5. 


23. Qualification of Applicant & Providence of Operation 


23.6 Past Unauthorized Operations 
23.62 Good Faith Operations 
23.62, Where applicant had been under the impression that an operation did 
not require authority from the Commission, it cannot fairly be concluded that its 
actions have been such as to reflect upon its fitness to conduct the proposed opera- 


tion. MC-112630, Reid Transports, Ltd., Common Carrier Application, M.C.C. 


, Mar. 7, 1955, Commission. 


24. Need for Proposed Operation 


24.1 Patron Need 
24.17 Patronage of Unauthorized Operation 


24.17 The weight to be accorded past operations must be determined upon 
the basis of their relation to other evidence of public convenience and necessity and 
cannot be considered controlling of such issue. MC-8283, V. & H. Motors, Inc, 
Petition for Modification, Feb. 7, 1955, Div. 5. 


24.5 Adequate Amount of Service 
24.52 Peak Traffic 


24.52 Public convenience and necessity refer to a demand that is reasonably 
constant and determinable rather than to the extraordinary peaks that may mise 
in the course of any business. MC-113855, International Transport, Inc., Extension 
—Tractors and Farm Machinery, Feb. 15, 1955, Div. 5. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 The Commission has established three concurrent tests which must all 
be answered affirmatively before alternate-route authority may be granted solely 
on the basis of operating economy and carrier’s convenience: (1) applicant must 
show existing operations Serecie both termini, under appropriate authority, over 4 
practical and feasible route; (2) it must show that it is an effective competitor over 
such route with the existing carriers operating between the termini, handling a sub- 
stantial amount of traffic; and (3) the competitive situation must remain unch 
if the authority sought is to be granted. C-29910, Sub 29, The Arkansas Motor 
Freight Lines, Inc. Extension—Alternate Route, Feb. 23, 1955, Div. 5. 
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25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted in the Following Proceedings: 
Arkansas Motor Freight Lines, Inc., The, MC-29910, Sub 29, Feb. 23, 1955, Div. 5. 
Mid-American Truck Lines, Inc., MC-5888, Sub 16, Feb. 28, 1955, Div. 5. 
Ringsby Truck Lines, Inc—Wyoming, MC-52709, Sub 47, Feb. 28, 1955, Div. 5. 


25.2 Points To Be Served 
25.21 Intermediate 


25.21 Where authority sought would result in operating economies through use 
of one terminal instead of three, but point sought to be served was an intermediate 
point on an alternate route, the Commission authorized conversion of the alternate 
route into a service route ‘and then authorized service to the point sought as an 
intermediate point on that route. MC-954, Sub 44, Mid States Freight Lines, Inc., 
Extension—Framingham, Mass., mM. Goan. , Feb. 21, 1955, Div. 5. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Where the use of the alternate route sought would be tantamount to the 
institution of a new service or would provide the applicant with a substantial com- 
petitive advantage not theretofore enjoyed, the Commission must insist upon the 
same measure of woe of public convenience and necessity as in other applications 
for new authorit MC-52709, Sub 47, Ringsby Truck Lines, Inc., Extension— 
Wyoming, Feb. , 1955, Div. 5. 


27. Disposition of Franchise Applications 
27.0 Generally 


ele 0 Applications dismissed where applicants found already to have ~ authority 
MC-58048 Sub 65, Union Transfer Co. Extension—Cornhusker Ordnance 
mee fed U. oN Naval Ammunition Depot, M. C. , Feb. 17, 1955, Div. 5. 


27.1 Railroad Extensions 


27.11 Granted 


27.11 Applications by Railroads to Extend Their Lines Were Granted in the 
Following Proceedings: 


Chicago & E. I. R. Co. Lease, F. D. 18687, Feb. 14, 1955. 
Louisiana Southern Ry. Co. Construction, F. D. 18718, Feb. 16, 1955. 
th ares County Naval Airport Commission Operation, F. D. 18729, Feb. 23, 


27.2 Motor Bus Operations 
27.21 Granted 
27.21 Applications for New or Extended Motor Bus Operations Were Granted 
in the Following Proceedings: 


F , ear eeee Coach Corp.—Palisades Amusement Park, N. J., MC-73133, Sub 3, 
eb. 28, 4 


Sandt, Russell, MC-113012, Sub 2, Feb. 9, 1955. 
Van Der Aa Bros., MC-114886, Feb. 28, 1955. 
27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 On reconsideration, findings in prior report, 48 M. C. C. 773, modified 
and prior ruling on evidence found to have become moot. MC-19227, Sub 38, 


Leonard Bros. Transfer & Storage Co., Inc., Extension—Oilfield Equipment, Feb. 21, 
1955, Commission. 
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27.31 On reconsideration, findings in prior report, decided May 26, 1954, re 
versed. a Reid Transports, Ltd., Common Carrier Application, .... 
Mm. &C. ... Se Commission. 

27.31 On reconsideration, findings in prior report, 62 M. C. C. 271, modified 
Pl aS i L. Nelson & ry ransportation Co. Extension—Synthetics, 

ar iv. 5. 


27.31 Applications by Common Carrier Motor Truck Companies for New or 
Extended Operations Were Granted in the Following Proceedings: 


Eastern Motor Express, Inc—Harrison, Ohio, MC-106943, Sub 48, Feb. 9, 1955, 


. art. aan Co., Inc., The—Berkshire County, Mass., MC-4883, Sub 2, 
e 


Liquid Carriers, Inc.—Liquid Alum, MC-111758, Sub 7, Feb. 8, 1955. 


" Legiiann Tank Lines, Inc.—Specified Commodities, MC-113708, Sub 3, Feb. 


New England Motor Freight, Inc—East Walpole, Mass., MC-112107, Sub 3, 
Mar. 7, 1955. 


Newton Transportation Co., Inc—Indiana and Kentucky, MC-2421, Sub 2, 
Feb. 21, 1955, Div. 5. 


Powers, James. H.—Frozen Foods, MC-112148, Sub 4, Feb. 8, 1955. 
Quality Milk Service, Inc—Liquid Chocolate, MC-110420, Sub 73, Feb. 9, 1955. 


Refiners Transport & Terminal Corp—Core Compound, MC-50069, Sub 151, 
Feb. 21, 1955. 


— Truck Lines—Columbus Air Base, Miss., MC-16502, Sub 11, Mar. Il, 


Severson Transport, Inc—Northern Wisconsin, MC-84739, Sub 4, Mar. 9, 1955. 
Sober, Howard, Inc.—Exton, Pa., MC-8989, Sub 147, Mar. 7, 1955. 
27.32 Denied 


27.32 Applications by Common Carrier Motor Truck Companies for New or 
Extended Operations Were Denied in the Following Proceedings: 


American Liberty Marketing Co., M(2-113834, Sub 1, Feb. 11, 1955. 


Central Freight Lines, Inc—Off-Route Point Near Evadale, Tex., MC-30867, 
Mar. 10, 1955. 


Crelinsten Cartage Co., MC-113309, Feb. 11, 1955. 
Deaton Truck Line, Inc—Baton Rouge, La., MC-11207, Sub 179, Feb. 28, 1955. 


. Eee Transport Inc—Tractors and Farm Machinery, MC-113855, Feb. 


Keal, Curtis, Transport Co., Inc—Exton, Pa., MC-111320, Sub 13, Mar. 7, 1955. 
Louisiana Tank Lines, Inc., MC-113708, Feb. 11, 1955. 


OO Tank Lines, Inc—Liquid Commodities, MC-113708, Sub 1, Feb. tl, 


Mallory, George R—Colton, Calif., MC-112196, Sub 8, Feb. 18, 1955. 

Miller, Eldon, Inc—lIllinois, MC-92983, Sub 77, M.C.C. , Mar. 1, 1955. 
Paquin Fuel and Lumber Co., MC-114044, Feb. 15; 1955. 

Refrigerated Transport Co., Inc-—Chicago, MC-107515, Sub 90, Feb. 8, 1955. 
Tripp, Robert, MC-114142, Feb. 15, 1955. 


Whois ting Pipe Line, Inc—Arkansas, MC-111170, Sub 15, 
Mar. 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 a by Contract Motor Freight Carriers for New or Extended 
Operations Were Granted in the Following Proceedings: 


Arthur, W. R. & Co., Inc—Western States, MC-18135, Sub 27, Feb. 25, 1955. 


na City Transportation, Inc—South Carolina, MC-108567, Sub 2, Feb. 15, 
1955. 


Cement Transport, Inc., MC-114107, Mar. 2, 1955. 
Furniture Truck Lines, Inc., MC-114608, Feb. 18, 1955. 
27.42 Denied 


2742 Applications by Contract Motor Freight Carriers for New or Extended 
Operations Were Denied in the Following Proceedings: 


Kugler, George W.—Clay Products, MC-102982, Sub 2, Feb. 8, 1955. 
United Parcel Delivery, Inc—Salem, MC-82336, Sub 14, Feb. 15, 1955. 


27.5 Water Carrier Operations 
21.52 Denied 


27.52 Application by Water Carrier for New or Extended Operations Was 
Denied in the Following Proceeding: 


Wilson Line Operating Co.—Bear Mountain, W-504, Sub 18, 
Feb. 16, 1955, Div. 4. 
28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Transfer of Motor Carrier Authority Approved: 


‘ ap mebaaony Express—Purchase—Ristau Trucking Service, MC-FC-55593, Mar. 


28.11 Successor Business Unit 
28.11 Transfer of water carrier certificate to successor company approved. 
F. D. 18815, Mid-Continent Barge Line Co. Certificate Transfer, Mar. 4, 1955, Div. 4. 
28.2 Modification 
28.21 Remove Ambiguities 


28.21 Issuance of new certificate, authorizing operations being conducted under 
ambiguous certificate, approved. MC-8283, V. & H. Motors, Inc., Petition for Modi- 
fication, Feb. 7, 1955, Div. 5. 


29. Abandonment 
29.1 Jurisdiction 
29.11 Intrastate Operations 


29.11 The State Commission has jurisdiction over the discontinuance of passen- 
ger trains within its boundaries, but the Commission has jurisdiction over a request 
under Section | (18) of the Act for a certificate permitting abandonment of all 
operations under trackage rights, even though there is only one remaining trans- 

ttation service being performed over the line. F. D. 18485, Gulf, Mobile & Ohio 
. Co., Abandonment of Operation, iC. 6 kak , Feb. 28, 1955, Div. 4. 


29.9 Disposition of Applications 
29.91 Granted 
a Chicago, Burlington & Quincy R. Co., F. D. 18744, Feb. 23, 1955, Div. 4. 12.88 
lies, 


Colorado & Southern Ry. Co., F. D. 18772, Feb. 25, 1955, Div. 4. 4.862 miles. 


Gulf, Mobile & Ohio R. Co. (Trackage), F. D. 18485, A ee 4 
2, 1955, Div. 4. 7.5 miles. 


Oregon Short Line R. Co., et al., F. D. 18724, Feb. 23, 1955, Div. 4. 0.548 mile. 
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3. FINANCE 
31. Jurisdiction 
31.0 Generally 


oston and Maine Railroad, Legality 
_istgpnlons » Mar. 7, 1955, Commission. 


32. Security Issues 
32.6 Sale of Issues 
32.62 Competitive Bidding 
32.62 Exemption from competitive bidding ag rt neg granted. F. D. 18835, 


Chicago, Rock Island & Pacific R. Co. Competitive Bidding Exemption, ........ Log 
, Feb. 16, 1955, Div. 4. 


33. Purpose of Issue 
33.0 Generally 


33.04 Bonds 
33.04 Bond Issues Authorized in the Following Proceedings: 
Baltimore & Ohio R. Co., F. D. 18833, Feb. 28, 1955. 
Gulf, Mobile & Ohio R. Co., F. D. 16098, Mar. 8, 1955. 
Texas & New Orleans R. Co., F. D. 18693, Mar. 10, 1955. 
33.3 Working Capital 
33.31 Motor Carrier 


33.31 Issues of Securities to Provide or Replenish Motor Carrier Working 
Capital Authorized in: 


North American Van Lines, Inc., Stock, F. D. 18780, Mar. 14, 1955. 
33.4 Refinancing 
33.43 Railroad 


33.43 Issue of Railroad Securities to Refinance, Redeem, Refund Debt or Retire 
Capital Stock Authorized in: 


Erie R. Co. Debentures, F. D. 18846, Mar. 9, 1955. 
33.9 Stock Dividends or Split 
33.91 Railroad 


33.91 Issues of Capital Stock as Stock Dividends or Split Upon Railroad Stock 
Authorized in: 


Atlantic Coast Line R. Co., F. D. 18858, Mar. 11, 1955. 
33.93 Motor Truck 


33.93 Issues of Capital Stock as Stock Dividends or Split Upon Motor Carrier 
Stock Authorized in: f 


Associated Truck Lines, Inc., F. D. 18839, Feb. 28, 1955. 
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4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.50 Generally 


42.50 Delivery of cars to unloading points and receipt of cars at loading points, 
in view of plant track layout and connections with rails, held not to be performance 
of service that would exceed the services rendered shippers generally on team tracks 
or on industrial sidings or spurs. Ex Parte 104, Marathon Corporation Terminal 
Allowance, ........ GS , Feb. 16, 1955, Div. 3. 


5. RATE STRUCTURE 
51. Ratemaking 


51.2 Agreements 
51.22 Independent Action 


51.22 Under a Section 5a agreement, each member carrier should be accorded 
the right to take independent action at any time, whether before, during, or after 
any determination. tion 5a Ns iy, 32, Columbia River Tariff Bureau— 
Agreement, ........ Ba tae Ge cons , Feb. 7, 1955, Commission. 


51.23 Individual Tariffs 


51.7 Applications 
51.72 Disapproved 


51.72 Finding in prior report, 284 I. C. C. 436, that approval of agreement is 
se ara by Section 5a (6), affirmed. Section 5a Application 32, Columbia River 
ariff Bureau—Agreement, Os Ma Se ccs , Feb. 7, 1955, Commission. 


52. Freight Classification 


52.0 Generally 
52.08 Description of Article 


52.08 The duty rests upon the shipper to clearly state and truly represent the 
character of his shipment; he is entitled to no rate except that shown in the carrier's 
schedule for transportation of the commodity tendered for shipment. No. 31425, 
. — os & Tank Co., Inc. v. Alabama G. S. R. Co., 1. CC, wy Mar. 1, 

, Div. 3. 


53. Rate Adjustments 
53.2 Rate Groups 


53.22 Class Rate 


raries ee y, traffic 

and points in Nassau and Suffolk nties, 
unjust and unreasonable. M 1524, Long Island Arbitraries—1953, 
ik. cckccaks , Mar. 3, 1955, Div. 2. 


53.5 Less Vehicle Load Shipments 
53.50 Generally 


53.50 The rule is well settled that unless there are tional circumstances 
Teranditions surrounding the transportation, |.t.l. traffic should move at class rates. 


ag et Paper Articles Between Southern Points, M. C. C. » Feb. 25, 
, Div. 3. 
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53.7 Minimum Weights 
53.73 Multiple Vehicle Loads 


53.73 Proposed amendment of rule providing a limitation upon the length of 
the loading space of vehicles in connection with rate on aluminum articles from 
Phoenix, Ariz., to Los Angeles, Calif, held not shown to be just and reasonable. 
1 & S M-4971, Maximum Vehicle Loading Space—Arizona to California, ...... 
A, =, ae » Feb. 16, 1955, Div. 3. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 A carrier has the right to maintain reduced rates to meet competition, 
provided such rates do not constitute unfair or destructive competition and are 
compensatory. I & S 6073, Iron and Steel, Edgewater, N. J., to Savannah, Ga, ...... 
0%, eee , Mar. 3, 1955, Div. 2. 


55.04 Market Equalization 


55.04 Proposed reduced rate on new iron or steel shipping drums from Niles, 
Warren, and North Warren, Ohio, and Sharon, Pa., to Norfolk and Portsmouth, Va, 
held just and reasonable, reasonably compensatory, not in contravention of the 
national transportation policy and not below a minimum reasonable level. | &$ 
6253, Shipping Drums—Ohio and Pennsylvania to Virginia,  & Ga 
Feb. 16, 1955, Div. 3. 


55.1 Reduced Rates to Meet Competition 
55.13 Rail-Water v. Water 


55.13 Non-concurring rates on iron and steel articles from trunkline and New 
England eosig to Savannah, Ga., moving by rail to Edgewater, N. J., and thence 
by water held lawful, but proportional rate of Seatrain from Edgewater to Savannah 
on same commodities originating at Sparrows Point, held to be in violation of 
Section 4 and ordered canceled. I & S 6073, Iron and Steel, Edgewater, N. J., to 
Savannah, Ga., ........ Eo eee , Mar. 3, 1955, Div. 2. 


55.4 Preservation of Inherent Advantage 


55.43 Rail 


55.43 The inherent advantage of transporting canned apode by rail in official 
territory is the relatively low cost of the service, particulariy on ae 
shipments. No. 31104, Canned Goods in Official Territory, Lc. Gta ‘ 
Feb. 21, 1955, Commission. 


55.8 Compensativeness 
55.80 Generally 


55.80 A showing that the truckload revenue at the proposed rate is only slightly 
less than that at the present rate does not, standing alone, establish that the proposed 
rate is just and reasonable. | & S M-5025, Sodium Carbonate—New York to New 
Jersey, Mm. G® ine , Mar. 1, 1955, Div. 2. 


58. Charges 


58.0 Generally 
58.06 Vehicle v. Less-Vehicle Load 


58.06 Where shipment moved after effective date of the uniform classification, 
tariff rule providing that the term “less than carload” covers all shipments, regard 
less of weight, upon which pick-up or delivery service is performed, eld applicable. 
LEAL. i pn on a — upon which ety and delivery service was fe 
quested an tformed, held not shown to /have unreasonable, even 
c.l. rate, plus loading and unloading charge, would have produced lower total charges. 
No. 313 . ie os Tools, Inc. v. Baltimore & Ohio R. Co., ........ Lc¢ 

» Fed. 10, , av. & 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 What constitutes a minimum reasonable rate is a matter to be deter- 
mined in the light of the facts of record in each individual case, avoiding arbitrary 
action and keeping within statutory and constitutional limitations, just as in the 
case of maximum reasonable rates. Whether a rate is below a reasonable minimum 
depends on whether it yields a proper return; whether the carrier would be better 
off from a net revenue standpoint with it than without it; whether it represents 
competition that is unduly destructive to a reasonable rate structure and the 
carriers; and whether it otherwise conforms to the national transportation policy 
and the rules of aye declared in the Act of 1940, citing New Automobiles in 
Interstate Commerce, 259 I. C. C. 475. No. 31104, Canned Goods in Official Terri- 
ot JM 2% Bes , Feb. 21, 1955, Commission. 


6.01 While the element of cost is not the only factor to be considered in 
determining the justness and reasonableness of rates under review, it frequently 
becomes the dominant factor where two different mediums of gee gg are 
competing for the same traffic, with the result that other factors which so often 
influence the determination of minimum or maximum rates of carriers become of 
less importance. No. 31104, Canned Goods in Official Territory, Cc 
Feb. 21, 1955, Commission. 


60.1 Voluntary Reductions or Proposals 
60.14 Carrier Admissions 


60.14 Where defendant railroad in its reply statement made no objection to 
statement in complainant’s opening statement relating to an offer of a rail official 
to reduce rates and intervener urged that such an offer was an admission by de- 
fendants that the rates were unreasonable, a subsequent motion by defendant to 
strike the testimony and reference thereto in the intervener’s reply comes too late. 
No. gion Standard Lane & Stone Co. v. Norfolk & Western Ry. Co., ........ <<. 

, Feb. 10, , Div. 2. 


60.3 Conformity With Fourth Section Principles 
60.30 Generally 


6.30 Circuity limitations are imposed to prevent wasteful transportation and 
the hauling of traffic at charges which are less than reasonably compensatory. The 
fact that defendants did not comply strictly with the circuity limitations of a 
fourth section order does not warrant an award of reparation. No. 31470, Louisiana 
eo Supply Co., Inc. v. Alabama G. S. R. Co. Laas , Feb. 18, 

, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


. 62.01 A+ comparison with rates on like traffic in the same general territory 
is a better test of reasonableness than a comparison with average ton-mile earnings 
of the carrier on all commodities. No. 31515, Massman Construction Co. v. Minne- 
apolis, St. Paul & Sault Ste. Marie R. Co., ........ Be Me Gis accesses , Feb. 17, 1955, Div. 2. 


62.01 Approval of a proposed rate or basis as not exceeding a maximum reason- 
able basis is no indication that any higher rate charged prior to the establishment 
of that proposed basis necessarily exceeded the maximum of reasonableness. 

31352, American Rubber Corp. v. Central of Georgia Ry. Co., ........ LG G 
Feb. 7, 1955, Commission. 
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62.04 Normalcy of Compared Rates 


62.04 Rates depressed to meet highway 468 Eicon are an improper basis 
with which to measure maximum rates. No. 31 Icon Products, Inc. v. Chicago, 
B. & Q. R. Co. ig Os, ond , Feb. 15, 1955, Div. 3 


64. Care ions 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 System average costs are insufficient to establish the costs of transporting 
any particular type of traffic. | & S M-5220, Frit-Nashville to Central Territory, 
ya BEN oak , Feb. 18, 1955, Div. 3. 


66. Class Rates 


66.3 Rough Products of Mines 
66.32 Earth & Ores 


66.32 On reconsideration, findings in prior report, 292 I. £ > 354, reversed 
and rates on kaolin clay, in paper bags, from Natka (Aiken), S to Albertville, 
held not shown to have been unjust or unreasonable. No. 31352, yer. Rubber 
Corp. v. Central of Georgia Ry. Be Mins ibe: jssissose , Feb. 7, 1955, Commission. 


66.6 industrial bacafalbant 
66.61 Iron & Steel Articles 


66.61 Rates on iron or steel furniture from Geneva, IIl., to igen lis, i 
held not shown to have been or 7. be — or unreasonable. 0. 31468 
Products, os v. Chicago, B. & Q. R 5. edad , Feb. NG 1955, ied 


66.61 Tg oa * ught to be Soto on coiled steel rods from Pittsbur; 
to ee h, held unjust and unreasonable and waiver of collection o' po 
orized No. <4 rg oven & Bolt Corp. v. Baltimore & Ohio 
“ee e 


a 63 Wood Articles 


66.63 Applicable rates on ammunition boxes from specified points in Alabama 
to specified points Pennsylvania, Indiana, and Ohio, determined and held unjust 
and unreasonable. No. 31425, Hightower Box & Tank Co., Inc. v. Alabama G. S. R. 
AOSD bay, cin, gpgninlee Mar. 1, 1955, Div. 3. 


66.69 Glass & Tile 

66.69 Proposed truckload rates from Zanesville, Ohio to New York, N. Y., held 
just and reasonable on glass jars and bottles, but held not shown to be just and 
reasonable in all other respects. | & S M- 5318, Glassware—Zanesville, Ohio, to 
New York Area, ai otk oe a , Feb. 15, 1955, Div. 3. 

66.8 Necessaries 

66.89 All Other 

66.89 Proposed |.t.l. rates on candy, confectionery, sirup, and related pe 
between points in Middle Atlantic territory and between points in that yg 


points in New England territory held just and reasonable. I & S M-5050, Candy 
and Confectionery--Middle Atlantic Terr., Oe et ae , Feb. 18, 1955, Di 


67. Commodity Rates 
67.0 Generally 
67.09 Miscellaneous Commodities 
67.09 Proposed reduced Ney had rate on certain chemicals from Solvay and 
Syracuse, N. ie Beverly, N. J., held not Fy to be just sea a ai I " S 


-5025, Sodium Coroners! Nie York to New Jersey, 
1955, Div. 2. 
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67.3 Rough Products of Mines 
67.31 Coal & Coke 
67.31 Although the Commission has in some instances approved rates on fine 
coal lower than those on other coal, it has consistently refused to prescribe such 


rates. No. 31380, Standard Lime & Stone Co. v. Norfolk & Western Ry. Co., ........ 
al ee , Feb. 10, 1955, Div.. 2. 


67.39 Rough Products of Mines, N. O. S. 


67.39 Import rates on crude, unground phosphate rock from Mobile and New 
Orleans to Quincy, Ill., held not shown to have n unjust or unreasonable. No. 
31384, Moorman Manufacturing Co. v. Chicago, B. & Q. R. Co., ORS GE ace, : 
Feb. 18, 1955, Div. 3. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced rates on methanol, in tank carloads, from Charleston 
and Morgantown, W. Va., to Cincinnati, Ohio, held just and reasonable. Fourth 
section relief granted. | & S 6181, Methanol—Charleston, W. Va., to Cincinnati, 
pe aoe, © , Mar. 14, 1955, Div. 2. 


67.55 Lumber 


67.55 Rate on construction timbers from Plaquemine, La., to Sanish, N. Dak., 
held unjust and unreasonable and reparation awarded. No. 31515, Massman Con- 


struction Co. v. Minneapolis, St. Paul & Sault Ste. Marie R. Co. ........ fig Oo 
Feb. 17, 1955, Div. 2. 


67.58 Primary Metals 


67.58 Proposed reduced rate on brass, bronze, or coppe from Baltimore, Md., 
to Cleveland, Ohio, held just and reasonable. | & S M-4771, Brass, Bronze, Copper— 
Baltimore to Cleveland, ........ Wks Be a cicetes , Mar. 2, 1955, Div. 3. 

67.58 Proposed reduced rate on lead from Chicago, Ill., to Muncie, Ind., held 
not shown to just and reasonable. | & S M-4384, Lead Pigs, etc.—Chicago to 
Muncie, Ind., ........ Mh age age dete , Feb. 25, 1955, Div. 2. 


67.6 Industrial Manufactures 
67.61 tron & Steel Articles 


67.61 Pro reduced rates on new iron or steel shipping drums from Niles, 
Warren, and North Warren, Ohio, and Sharon, Pa., to Norfolk and Portsmouth, Va., 
held just and reasonable, reasonably compensatory, not in contravention of the 
national transportation policy and not below a minimum reasonable level. I & S 
6253, Shipping Drums—Ohio and Pennsylvania to Virginia, Gi. 

Feb. 16, 1955, Div. 3. 


67.61 Rates on wrought-iron or steel pipe from Youngstown, Chicago, Mil- 
waukee and points in central monary to points in Montana held not shown to have 
been or to be unjust and unreasonable. No. 31246, wee 8 ke Pipe 
Line Co. v. Baltimore & Ohio R. Co. ........ By: Wis “ocseaass , Feb. 15, 1955, Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Proposed amendment of rule providing a limitation upon the length of 
the loading space of vehicles in connection with rate on aluminum articles from 
hoenix, Ariz., to Los Angeles, Calif., held not shown to be just and reasonable. 
| & S M-4971, Maximum Vehicle Loading Space—Arizona to California, 
M. , Feb. 16, 1955, Div. 3. 


eeeeeese , 
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67.64 Construction Material 


67.64 Rate on fire brick from Mexico and St. Louis, Mo., to Portland, Cola, 
held unjust and unreasonable. No. 31506, Ideal Cement Co. v. Atchison, T. & §. 
F. Ry. Co. I. C.C. ......., Feb. 9, 1955, Div. 2. 


67.65 Paper & Paper Products 


67.65 Proposed reduced L.t.l. ey on 3 Meee articles between points in southern 
at aah held . ust and reasonable. 384, Paper Articles Between Southern 
Points, oS iv , Feb. 05, to55, Div. 3. 


67.65 Proposed motor carrier rates on paper and paper articles from Port 
Angeles and Port Townsend, Wash., to Seattle, Wash., held lower than n 
to meet water competition and not shown to be just and reasonable. | & S M-5 : 
Sag Between Seattle and Washington Points, M. C. C. , Feb. 25, 1955, 





67.67 Paints, Abrasives & Preservatives 


67.67, Proposed truckload rates on buffing and polishin compounds, and related 
articles, in mixed shipments, from Chicago, Ill. to Cranford held une - 
reasonable. I & S M-4014, Mixed Commodities—Chicago to Cranford, N, jae 
M. C. C , Feb. 18, 1955, Div. 3. 


67.58 Explosives & Munitions 


67.68 Upon reconsideration, findings in prior report, 293 I. C. C. 318, reversed, 
and pro rate on gun wad felt from Newark, N. J., to Anoka, Minn., held just 
and reasonable. | & S 6116, Gun Wad Felt—Newark, N. J., to Anoka, Minn, 

SS oft Sees , Mar. 1, 1955, Div. 2. 


67.69 Glass & Tile 
67.69 Proposed reduced truckload rate on frit (glazing compound) from Nash- 


ville, Tenn., to points in Illinois, Indiana, Michigan, and Ohio, held not shown to 
just and reasonable. | & S M- 5220, Frit—Nashville to Central Territory, 
sis Masdeaission , Feb. 18, 1955, Div. 3. 


67.8 Necessaries 
67.82 Canned or Preserved Foods 


6782 Rail rates and common and contract motor carrier rates on canned or 
votre foodstuffs, in carloads or truckloads, between points in official territory, 
eld unjust and unreasonable and minimum reasonable rates prescribed. No. 31104 


" 


Canned Goods in Official Territory, LC. , Feb. 21, 1955, Commission. 


68. General Increases or Reductions 
68.0 Generally 
68.02 Reasonableness of Specific Rates 


68.02 Except in unusual circumstances, reparation has been uniformly denied 
where rates were changed pursuant to an a ret general adjustment which re 
sulted in both increases and reductions. . 31352, American Rubber Corp. V. 
Central of Georgia Ry. Co., a oie , Feb. 7, 1955, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 
70.10 Generally 


70.10 A mere difference in rates and a general declaration of compete are 
not sufficient to prove undue prejudice. No. 31506, Ideal Cement Co. v. Atchison, 
ky. Se Ao” ARE ody ona , Feb. 9, 1955, Div. 2. 
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70.8 Competition 
10.82 Motor Carrier 


73. Special Service Charges 
73.1 Terminal Services 


73.11 Pick-Up & Delivery 


73.11 Where shipment moved after effective date of the uniform classification, 
tariff rule providing that the term “less than carload” covers all shipments, regard- 
less of weight, upon which pick-up or delivery service is performed, held applicable. 
L.CL. charges on a shipment upon which pick-up and delivery service was requested 
and performed, held not shown to have been unreasonable, even th carload rate, 
- loading and_ unloading charge, would have produced lower total charges. No. 
“gle ef agg Tools, Inc. v. Baltimore & Ohio R. Co., ........ 4 Gs 3 

eb. 16, , Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.1 Administrative Policies 
80.15 Duplicate Authority 


80.15 The Commission has frequently withheld approval of transactions where 
the vendor proposed to institute interstate operations under the second proviso in 
Section 206 (a), using as a basis therefor the retained intrastate rights, competitive 
with operations sold. MC-F-5713, J. B. Reed, et al—Control; J. B. Reed Motor Ex- 
oo a naan akon Motor Express, Inc., ........ 'U. Goon » Mar. 3, 

, Viv. 4. 


80.6 Pooling 
80.60 Generally 


80.60 Pooling contemplates that the participating carriers shall each render a 
physical transportation service and thereunder have some traffic, service, and earn- 
ings to be pooled. MC-F-5693, The Gray Line, Inc., and Rawding Lines, Inc.— 
Pooling, M. C.C. ......., Feb. 15, 1955, Div. 3. 


80.62 Motor Bus Lines 


80.62 Application for pooling authority denied, where there actually was already 
a unification of operations under Section 2). MC-F-5693, The Gray Line, Inc., 
and Rawding Lines, Inc—Pooling, Feb. 15, 1955, Div. 3. 


84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 Where separately controlled and operated motor carriers are brought 
under common control and management, a pr coupling or joinder of such 
rights for purposes of performing a single-line through service following a lease or 
purchase, should be approved only if the record establishes that definite benefits 
will result and that existing carriers will not be seriously harmed by the institution 
of the additional service. MC-F-5772, W. F. Carey and Bert B. Beveridge—Control; 

alers Transit, Inc—Control and Merger—Dealer’s Transport Co., Feb. 17, 1955. 





704 I, C. C. PRACTITIONERS’ JOURNAL 





84.11 Previous Interchange 


84.11 The fact that vendee and vendor had no occasion to interline shipments 
in the past is not necessarily a bar to the rendition of a through service by vender 
—— the combined rights in the future. Upon reconsideration, findings in prior 

We me GS. , modified. MC-F-5519, W. W. Kenamon trol; 

Warwood Transfer Co.—Purchase—T. A. Scott and John E. Armstrong (Hulda 
Armstrong, Administratrix), M,C. C. , Feb. 25, 1955, Div. 4. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 
Louisville & Jeffersonville Bridge and Railroad Co., F. D. 18656, 
, Mar. 2, 1955, Div. 4. 
87.12 Motor Bus Lines—Approved 
Central Transfer Co—Mort Shriner, MC-F-5855, Mar. 3, 1955. 
Queen City Coach Co.—Forsyth Transit Lines, Inc., MC-F-5578, Mar. 8, 1955, 


‘ Ae ae Motor Lines, Inc—Georgia-Tennessee Coaches, Inc., MC-F-5817, 
e 


87.13 Motor Truck Lines—Approved 


Boyd Truck Lines, Inc—Denver-Limon-Burlington Transfer Co., MC-F-5152, 
M. C. C. , Mar. 2, 1955. 


Dealers Transit, Inc.—Dealer’s Transport Co., MC-F-5772, Feb. 17, 1955. 
Fette, V. H—Kenneth F. Knight, MC-F-5748, Mar. 8, 1955. 
Jones Motor Co., Inc—Hartman’s Transportation Co., MC-F-5656, Feb. 15, 1955. 


Keeshin Motor Express Co., Inc—Bernd Trux, Inc., et al., MC-F-5815. ....... 
a fg Oe , Feb. 28, 1955. 


Manley Transfer Co., Inc——Clarence M. Trent, MC-F-5801, Mar. 8, 1955. 
McCormick, Wm. G., Inc.—William G. McCormick, MC-F-5800, Feb. 28, 1955. 
rane Truck Lines, Inc.—Excelsior Express Co., MC-F-5863, Mar. 10, 


Reed, LS. B., Motor Express, Inc—Overton Motor Express, Inc., MC-F-5713, 
Ms Sa Near Seinen , Mar. 3, 1955. 
87.17 aed Truck Lines—Denied 
Bruce Motor Freight, Inc—L. W. Pittsley, MC-F-5590, Mar. 14, 1955. 
87.2 Purchase of a Portion of Franchise 
87.21 Railroad—Approved 
St. Louis-San Francisco Ry. Co., F. D. 18783, Mar. 14, 1955. 
87.22 Motor Bus Lines—Approved 
Mahaffay, E. O.—Kerrville Bus Co., Inc., MC-F-5795, Feb. 15, 1955. 
87.23 Motor Truck Lines—Approved 


Lytle, James A—Ralph A. Raible, MC-F-5743, Mar. 7, 1955. 


Overnite Transportation Co—The Silver Fleet Motor Express, Inc., MC-F-5780, 
hs Mp Mea seinen , Mar. 10, 1955. 


Petroleum Transit Co., Inc—Bruce Johnson Trucking Co., Inc., MC-F-5853, 
Mar. 10, 1955. 





Recent Court Decisions 
By Warren H. Wacner, Editor 


Competitive rail rates on oil in Northwest—costs— -national transportation policy. 


Pacific Inland Tariff Bureau, et al v. United States, et al (Civil No. 
7278). 


A three judge Court for the District of Oregon enjoined the Com: 
mission’s order and the railroads from applying reduced rail rates on 
petroleum products between points in Oregon, Washington, Idaho, 
Montana, and Wyoming, considered in I. & 8S. No. 6062, Petrolewm in 
North Pacific Coast Territory. 

Quoting from the opinion of the Court: 


The railroads proposed rate reductions in an effort to secure 
petroleum traffic presently carried by unregulated proprietary 
tank trucks operated by oil companies, farm cooperatives and dis- 
tributors. The railroads also sought to meet competition from 
other common carriers, particularly a petroleum pipe-line between 
Salt Lake City, Utah, and Pasco, Washington, motor carriers and 
Columbia River barges... . 

. The following language sets forth the views of the 


majority [of the Commission on] the manner of compensating for 
any revenue deficiency : 


‘‘There is, however, no convincing evidence that the rate 
reductions proposed by the respondents would necessitate or 
occasion the establishment of lower rates by motor carriers to 
the large number of bulk distributing facilities now served by 
them and situated in areas not traversed by a railroad line, 
nor to bulk facilities in towns and cities traversed by one or 
more railroads which are so far from rail tracks as to require 
the unloading of petroleum products from railroad tank cars 
into containers adjacent to railroad tracks and later the re- 
loading of those products into motor vehicles for transporta- 
tion to ultimate distributing points.”’ 


If the downward trend in railroad traffic were to continue, 
‘it appears certain that the railroads would be entirely eliminated 
as carriers of these products to destinations in the states of Wash- 
ington, Idaho, and Oregon, contrary to the national transportation 
policy and the national defense, reference to which is made by the 
protestants. ’’ 

The basic finding concerning adequacy of railroad revenue to 
be produced under the proposed rates was that : 
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‘‘The proposed rates would produce net operating revenue 
per gross-ton mile ranging from 18 to 853% more than the 
corresponding revenue received by them from all commodi- 
ties.”’ 


Even though system average figures are open to critici 
Northern Pacific Ry. Co. v. Dept. of Public Works of the State of 
Washington, 268 U.S. 39, (1925) ‘‘ ‘* * * exactness is not necessary, 
especially in view of the wide margin of error between the expense 
figures and the revenue figures.’’’ The satisfactory financial 
position of the railroads supported their contention that the pro- 
posed rates would not cast a burden on other traffic. The proposed 
rates are reasonably compensatory, no lower than necessary to 
meet competition and ‘‘would not contravene any of the provisions 
of the national transportation policy.’’ 

The majority concluded : 


‘‘# * * We further find, in Investigation and Suspension 
Docket No. 6062, that the proposed rates are reasonably com- 
pensatory and in harmony with the national transportation 
policy of developing, coordinating, and preserving a national 
transportation system by water, highway, and rail, as well 
as other means, adequate to meet the needs of the commerce of 


the United States, of the Postal Service and of the national 
defense.’’?? 


MINORITY REPORT 


Commissioner Knudson dissented.!* 


He characterized the findings relating to the national trans 
portation policy as: 


‘«* * * unsupported * * * for nowhere in the balance of the 
report do I discover ancillary findings of fact from the record 
that would support this conclusion. The railroad respondents 
in this proceeding transport many hundreds of different 
commodities. The barge lines and the motor carriers who are 
protestants, survive, if at all, on their ability to transport but 


a few commodities, principal among which are petroleum 
products. ’’ 


_ 12The report of Division 2 merely noted protestants’ allegations of viola- 
tions of the national transportation policy, but made no findings. Plaintiffs 
originally sought relief from the report and order of Division 2. - 

18 On identical evidence the Washington Public Service Commission also 
reached an opposite conclusion from the majority report. Washington Public 
Service Commission v. North Pacific Coast Freight Bureau. Cause No. T-8917, 
decided December 18, 1953. The Washington Commission found “that the 
rails have not proven as required by the statute that the proposed rates are 
just and reasonable for state wide A as proposed.” However, be 
cause of competitive necessity the shington Public Service Commission 
abandoned its policy of maintaining parity between truck and rail rates to 
points requiring parity between intrastate and interstate traffic, but elsewhere 
denied the reduction. 
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Commissioner Knudson asserted that the Commission had 
subordinated water and motor carriers to the railroads. He 
analyzed the Pacific Northwest petroleum transportation struggle 
as arising from the pipeline, which had created a competitive 
situation requiring some stabilizing action by the Commission. 

The dissenting Commissioner found that the majority decision 
violated the national transportation policy because : 


‘‘In my opinion, it is demonstrated by the record that pro- 
testants will be more endangered by these substantial decreases 
in railroad rates than the railroads would be if the status 
quo were preserved in the interest of better rate stabilization. 
National defense requires the presence of all kinds of carriers, 
to be available in the event of a defense emergency. Quite 
obviously the unsupported findings in the conclusion of this 
report were thought necessary because of the decision of the 
Federal Court in Cantlay & Tanzola, Inc. v. United States, 
115 F. Supp. 72.’’ 


and he concluded: 


‘‘* * ® there is substantial evidence of defense necessity under 
the terms of the national transportation policy upon which the 
Commission could make a finding, if it chose that the national 
defense is best served by not allowing the railroads to foster 
what might well develop into another local petroleum war.’’ 


This court has a limited function. It is not a rate making 
body and does not measure the judgment of the Commission against 
its own judgment. The Commission is the expert body charged 
by Congress with the duty of regulating transportation rates. 

In a series of decisions the Supreme Court has held that the 
Commission must make findings characterized as ‘‘jurisdictional,’’ 
‘*quasi-jurisdictional,’’ ‘‘indispensable’’ or ‘‘basic.’’ Judge 
Learned Hand reviewed these decisions in Baltimore & Ohio R. 
a v. United States, 22 F. Supp. 533 (N.D. N.Y., 1937) at page 

37 : 


‘‘The Supreme Court has been increasingly insistent upon 
the necessity of findings upon the pivotal facts. The defendant 
says that in Florida v. United States, 292 U. S. 1, 54S. Ct., 
603, 78 L. Ed. 1077, the Commission’s very jurisdiction to 
regulate intrastate rates hinged upon a finding that they 
directly affected interstate rates; and that here no jurisdic- 
tional facts are at issue. ‘Jurisdiction’ is a treacherous word; 
we are not clear that the Commission’s jurisdiction is not in- 
volved ; but in any event in United States v. Baltimore & Ohio 
R. R., 293 U. S. 454, 464, 55 S. Ct. 268, 272-79 L. Ed. 587, 
it was expanded to ‘‘quasi-jurisdictional’’ which was meant 
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to cover all ‘indispensable’ facts; and in United States y, 
Chicago, Milwaukee, St. Paul & P. R. RB. Co., 294 U. S. 499, 
504, 55 S. Ct. 462, 464, 79 L. Ed. 1023, the phrase, “basic or 
quasi-jurisdictional facts’ was substituted, as in Morgan y, 
United States, 298 U. S. 468, 480, 56 S. Ct. 906, 911, 80 L, 
Ed. 1288. What findings are ‘basic’ is a practical matter: 
those are such which we need to ascertain on what legal theory 
the Commission has proceeded.’’ 


Orders of the Commission not supported by proper findings 
cannot be sustained. The Supreme Court in Florida v. United 
States, 282 U. S. 194, 215 (1931) held: 


*“‘In the absence of such findings, we are not called upon to 
examine the evidence in order to resolve opposing contentions 


as to what it shows or to spell out and state such conclusions 
of fact as it may permit.’’ 


The Commission is governed by the legislative instruction set 
out in the national transportation policy. [Cases cited] .... 

Findings as to the national transportation policy are basic or 
quasi-jurisdictional in nature. While this court may not be quali- 
fied to determine which program will best promote the public 
interest in accordance with the national transportation policy, the 
Commission must make sufficient findings for us to determine 
whether it has applied ‘‘its familiarity with transportation 
problems to these conflicting considerations.’’ American Trucking 
Association, Inc. v. United States, 344 U. S. 298, 314 (1953). 

Only one finding relative to the national transportation policy 
was not of the type condemned in New York Cent. R. Co. v. United 
States, 99 F. Supp. 394 (D. Mass. 1951), aff’d. 342 U. S. 890, as 
being merely a statement of the Commission’s ultimate conclusions. 
This finding was that the railroads ‘‘ would be entirely eliminated 
as carriers of these products to destinations in the States of Wash- 
ington, Idaho, and Oregon, contrary to the national transportation 
policy and the national defense.’’ It is basic only if supported by 
other findings, such as a finding that the loss of this traffic would 
jeopardize the financial condition of the railroads. 

Various provisions of the national transportation policy were 
merely noted but not considered by the Commission. For example, 
there are no basic findings concerning ‘‘developing, coordinating, 
and preserving a national transportation system by water, highway, 
and rail.’’ 

The Commission considered the motor carrier’s contention that 
the proposed reduction would force them out of the petroleum 
carrying business and answered it by the suggestion heretofore 
quoted that the motor carriers could continue to operate by main- 
taining the higher rates to and /from communities or areas im 
communities which the railroads do not serve. We doubt the 
propriety or legality of such suggestion. 
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A carrier may institute rates yielding a revenue below that 
which a public body could compel it to accept, Baltimore & O. R. 
Co. v. United States, 298 U. S. 349, 379 (1936), but such rates 
must now be in accord with the national transportation policy. 
The burden of proving that a change in rate or classification is 
just and reasonable is upon the carrier making the proposal. 
49 U.S.C.A. Sec. 15(7). 

The Commission, relying upon Exhibit 52, found that the 
proposed rates were just and reasonable and would not cast a 
burden upon other traffic. Exhibit 52 is a statistical summation 
of system average expenses of the railroads and their expected 
revenues from the proposed rates. 

The Commission recognized that system average figures were 
open to criticism and were not a satisfactory basis for any exact 
finding. However, it found that: 


‘*.,. The proposed rates would produce net operating revenue 
per gross-ton mile ranging from 18 to 853 per cent more than 


the corresponding revenue received by them from all other 
commodities. ’’ 


It also found that when such a wide margin for error exists, it 
is proper to conclude that the proposed rates will be highly 
remunerative. 

The Commission misread Exhibit 52. That exhibit does not 
show that the expected revenues from the proposed rates would 
range from 18 per cent to 853 per cent ‘‘more’’ than the system 
average expenses, but rather that the expected revenues would 
range from 18 to 853 per cent ‘‘of’’ the system average expenses. 
In other words, instead of the expected revenues all being in 
excess of system average expenses, between certain points they 
are less than one-fifth of the system average expenses. 

Nor did the Commission make any finding comparing average 
expenses in the affected area with the proponent’s system average 
expenses. In the proceeding which resulted in Scandrett v. United 
States, (32 F. Supp. 995, Aff’d. 312 U. S. 661] the Commission 
found that expenses in Washington and Oregon, including pro rated 
over-head items, were respectively 3.6 and 3.8 mills per gross 
ton mile, while the system average expenses were only 2.7 mills 
per gross ton mile. We do not know whether the Commission 
found that this disparity exists today. 

The misreading of Exhibit 52 and the necessity of more 
accurate cost studies become even more significant when the 
supposed excess yield from the proposed rates is examined on the 
principal routes. For example, on the Portland to Pasco to Spokane 
route, expected revenues range from 1% to 3 times the system 
average expenses, depending upon the particular carrier. Even 
though precision or exactness is not required, the Commission must 
have some reasonable basis for determining the revenues to be 
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produced by a proposed rate.1* Florida v. United States, 29 
U. 8. 1 (1934). There is no such evidence in this record. , 

In addition to the total failure of proof to support the Con. 
mission’s findings that the proposed rates are just, reasonable and 
compensatory, the conclusions made by the Commission concerning 
the national transportation policy were not supported by the 
evidence. 

Except for the one contention that they would be wiped out 
as petroleum carriers and hence lose revenue, the railroads intr. 
duced no evidence from which the Commission could find that the 
proposed rates were in accord with the national transportation 
policy. 

On the other hand, the evidence of the barges and motor 
carriers as well as of the farm groups and other intervenors showed 
that survival of the barge and truck lines was necessary for agricul. 
tural marketing and national defense. Farm cooperative represen- 
tatives testified that because the railroads were unable to furnish 
adequate service during the harvest season, their members were 
forced to store wheat on the ground. Unlike the railroads, the 
barges were able to rapidly load large quantities of wheat, which 
enabled the marketing cooperatives to function efficiently. A 
Department of Agriculture representative confirmed the testimony 
of the farm cooperative witnesses that the national transportation 
policy was involved in this case. This testimony is significant if 
the future operations of barges on the Columbia River is dependent 
upon their continuing to carry both wheat and petroleum. 

Barge and truck operators testified to their services in regard 
to national defense. For a period of two years during World War 
II, Pacific Northwest petroleum needs were served exclusively 
by barges and trucks. At the present time, barge service permits 
the large scale movement of high explosives without passing through 
populated centers. Motor carriers are now rapidly moving avia- 
tion fuel between air bases in order to facilitate flights of large 
numbers of military airplanes. 

The record, therefore, shows that the Commission, had it 
chosen, could have made supporting findings relating to the national 
transportation policy. However, it neither accepted nor rejected 
the evidence which we have briefly summarized. 

The proposed rate structure was based primarily on an attempt 
to meet the combined barge-proprietary truck cost from Portland 
to Pasco to Spokane. The proposed 35c rail rate is based upon 
a 15.5¢ barge cost and Standard’s proprietary truck cost between 
Pasco and Spokane of 19.5¢. The Commission found that the 
proprietary trucks are operated on such efficient basis that common 


_  14We recognize that the Commission has the right to select and determine 
its own standards of proof. Jt may be significant that in a prior study over 
the major route involved in these proceedings, Petroleum Between Portland 
and Spokane P. & S. Ry. Points, swpra, actual cost ¥ which have long 
been recognized as more desirable, were furnished the mission. 





‘e372 €RE6 & | 


APRIL, 1955 711 





carriers by truck are unable to offer lower rates than the cost of 
proprietary operation. Common carrier truckers testified that they 
had to maintain equipment to handle fluctuating shipments. Al- 
though not essential to. our decision, we question whether there 
is a distinction between reducing railroad rates to end competition 
from a petroleum pipe line to the detriment of competing common 
carriers, and similarly reducing railroad rates to end competition 
from these proprietary trucks. Both the courts and the Commis- 
sion have prohibited the railroads from lowering rates to end 
pipeline competition to the detriment of competing common 
carriers. Cantlay & Tanzola v. United States, supra, Petroleum 
Products from Salt Lake City to Spokane, supra. 

In addition to the general rate reduction, the railroads 
proposed to reduce the shipping weight of affected petroleum prod- 
ucts by 15 per cent. The weight reduction would result in a rate 
reduction. We do not believe that this reduction is severable from 
the whole plan proposed by the railroads. 

The Commission’s criticism of the inadequate evidence offered 
by barge and truck operators as well as by the railroads is well 
founded. The Commission is not a passive arbitrator of disputes 
between carriers. It is the instrument chosen by Congress to 
regulate interstate commerce in the public interest. When carriers 
fail to produce satisfactory evidence, the Commission may require 
them to produce additional and more satisfactory evidence. It may 
make its own investigation. It may consult with ‘‘other interested 
and presumably better informed agencies of the Government as 
to particular questions.’’ Cantlay and Tanzola v. United States, 
supra, 81. However, the record does not disclose that any of these 
courses was followed in this case. The fate of our national trans- 
portation system should not depend upon evidence either offered 
or withheld by competing carriers. 





List of New Members 


a M. ks dae (B), Traf. Dept., Fedders-Quigan Corp., 58-01 Grand Avenue 
aspet 


Richard J. Johnson, (B), 1321 Marquette Street, Racine, Wisconsin. 
Earl C. King, (A), 1858 Yale Drive, Louisville 5, Kentucky. 
Dwight H. Morehead, (A), 807 Ohio Building, Toledo 4, Ohio. 


Arnold W. Olson, (B), Traffic Repr., Alaska Steamship Co., Pier 42, Seattle 4 
Washington. 


Norman F. Starnes, (B), Asst. Dist. T. M., Sheffield Steel Div., Armco Steel Corp, 
P. O. Box 3129, Houston 1, Texas. 


Charles H. Vaughn, (A), 804 Warner Bldg., Washington 4, D. C. 


J. Lester Yoder, Jr., (A), 206 Horner Street, Toms River, New Jersey. 
REINSTATED TO MEMBERSHIP 


West. Derkatz, (B), T. M., Gar Wood Industries, Inc., Wayne Division, Wayne, 
ichigan. 


ae hee. Jr., (B), T. M., Carter Products, Inc., 53 Park Place, New York 


Charles P. Reynolds, (A), Shoreham Building, Washington 5, D. C. 
Elected to membership, March, 1955. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Paul P. Watkins, Chairman, Commerce Counsel, Atlanta Freight 
Bureau, 304 Chamber of Commerce Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially wmvited. 


Chicago Chapter 


John B. Palmer, Chairman, General Agent, Texas & Pacific Railway 
Co., 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


..,N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, rovided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


Mer a of December, 1939, Journal). (Dues have been raised to $2.00 per 
r 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville 
Florida. 


Kansas City, Missouri, Chapter 


L. O. Westcott, President, Stutz & Company, 605 Manufacturer 
Exchange Building, Kansas City, Missouri. 

Meets : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham. 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings, 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 170 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
William C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
Y 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


William P. Libby, President, T. M., Midland Cooperative Wholesale, 
739 Johnson St., N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Philadelphia Chapter 


Harry F. Newmiller, Chairman, Suite 1540-12 South 12th Street, 
Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ban 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 


Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: At call of Chairman. 
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North Texas 


C. 8. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Philip E. Running, Chairman, Superior Portland Cement, Inc., 
Seaboard Building, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Owut-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Grant E. Syphers, Chairman, 152 West Norman Ave., Arcadia, 
California. 


Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 


Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Selected Reading List of Books Helpful in the Study of the Prinei- : 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 4 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .............. a 


A Description of the Functions of the Divisions, Bureaus and Staff : 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- © 
printed from ICC Practitioners’ JOURNAL 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— ~ 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, ~ 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, © 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ........ 


Supreme Court Decisions Important to the I. C. C. and Abstracts of ~ 
39 Important Decisions Since 1939. This booklet contains 256 — 
Supreme Court Decisions, among which are 172 decisions im- ~ 
portant to the I. C. C. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- © 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- ~ 
short haul and aggregate-of-intermediate provision of Section ~ 
4, and contains many citations relating to each situation ...... -"" 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, ~ 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are properly 
applicable in determining the reasonable level of carrier charges 3 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This © 
book contains the abstracts of 286 decisions of the United States — 
Supreme Court bearing upon the work of the Interstate Com- ~ 
merce Commission and interpreting the provisions not only of 











the Interstate Commerce Act but also of the supplementary 4 


acts 





Pamphlet showing Organization of Divisions and Functions and 
Assignment of Work of the I. C,’C. as of March 1, 1955 


Flow Chart showing Commission’s Organization and Anigueel 4 
of Work as of March 1, 1955 
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